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FOREWORD 


Tue bearing of constitutional provisions, common law as expressed in 
judicial decisions, and statutory enactments on the theory and practice of 
education is evident. The value of the investigations of these matters which 
have recently been prosecuted with vigor is, therefore, obvious. The present 
report will be found to be a very useful summary of these investigations. 
The constitutional provisions and principles of common law are reviewed 
more fully than are the statutory enactments of necessity, since the latter 
are too numerous, variable, and changing to be summarized in any detail. 
On some of the topics the general principles of constitutional or common 
law have been summarized, while on other topics the sources in which 


information may be found are given. The report will be useful to the practi- 
cal administraior and to the student of educational theory or administration. 


FRANK N. FREEMAN, 
Chairman of the Editorial Board. 








INTRODUCTION 


Ix ruts number of the Review an attempt has been made to summarize two 
types of investigations: (1) those which report and interpret constitutional 
and statutory provisions and (2) those which reduce to systematic organi- 
zation the principles of the case or common law relating to public educa- 
tion. There are a great many studies of both the statutory and case law of 
particular states. It did not seem feasible, however, to undertake to sum- 
marize such studies to any great extent. The committee has confined its 
attention, in the main, to those studies of the statutory law which reach 
generalizations for the country as a whole and to such studies of court 
decisions as established general common-law principles. 

It should be pointed out, perhaps, that it is extremely difficult to sum- 
marize the results of investigations in the field of school law. The conclu- 
sions reached in such investigations are frequently very detailed, too detailed 
in fact to warrant their inclusion in a summary such as is undertaken in this 
number of the Review. It has been frequently necessary, therefore, to confine 


comment to a description of the general content of an investigation. 

The committee as a whole agreed upon the general plan of organization 
of this number of the Review. Each member of the committee, however, 
was entirely free to present his summary in the form which seemed best 
adapted to the subjectmatter being summarized. This procedure resulted 
in some lack of uniformity in the scope and style of the summaries. 


NewTon Epwarps, Chairman, 
Committee on the Legal Basis of Education. 





CHAPTER I 


Federal and State Relations to Education 


FEDERAL RELATIONS 


A rnovucu there is no specific reference to education in the United States 
Constitution, there are, nevertheless, in that document a number of pro- 
visions which have been so interpreted as to authorize the federal govern- 
ment to participate in the promotion of education and, to some extent, to 
control and direct it (10, 14, 21, 24, 27). The authority of Congress to grant 
lands and to authorize the expenditure of federal funds for the promotion 
of education in the states is derived chiefly from the preamble to the Con- 
stitution which states that one of the purposes for the establishment of the 
Constitution is the promotion of the public welfare, and from Article I, 
Section 8:1, which authorizes Congress to collect taxes to provide for the 
“general welfare of the United States” (14, 24, 27). Another provision of 
the Constitution which may be so interpreted as to confer large powers 
upon Congress with respect to education is found in Article IV, Section 3:2, 
which reads: “The Congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other property 
belonging to the United States” (14, 24, 27). If money in the federal 
treasury be regarded as property, there is practically no limitation upon 
the authority of Congress in the expenditure of federal funds (14, 24). 
This provision would seem, moreover, to confer upon Congress the power 
to regulate in great detail the administration of funds granted to the states 
for educational purposes. Moreover, it confers upon Congress power to 
govern the possessions of the United States and thereby to regulate their 
educational affairs (24). Through the power vested in Congress to admit 
states to the union, it has been possible for Congress through enabling 
acts to prescribe in some detail the educational policies of the states (21, 24). 


Authority of the Federal Government with Respect to Education 


Although it has been frequently asserted that Congress has exceeded 
its constitutional authority in promoting and controlling education in the 
states (14), there have been singularly few decisions on the subject by 
the Supreme Court of the United States. In 1923 two cases came before the 
Supreme Court in which the constitutionality of the Maternity Act, or the 
so-called Sheppard-Towner Act, was challenged. One case was brought by 
the Commonwealth of Massachusetts on its own behalf and as a representa- 
tive of its citizens; the other was a taxpayer’s suit to enjoin the enforce- 
ment of the act. Both cases were dismissed for want of jurisdiction, but the 
court by way of obiter dicta went on to say: 


Probably it would be sufficient to point out that the powers of the states are not 
invaded, since the statute imposes no obligation, but simply extends an option which 
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the state is free to accept or reject. But we do not rest here. . . . What burden is 
imposed upon the states, unequally or otherwise? Certainly there is none, unless it be 
the burden of taxation, and that falls upon their inhabitants, who are within the taxing 
power of Congress as well as that of the state where they reside. Nor does the statute 
require the states to do or yield anything. If Congress enacted it with the ulterior pur. 
pose of tempting them to yield, that purpose may be effectively frustrated by the simple 
expedient of not yielding” (21, 24). 


This decision seems to settle conclusively that the policy of granting 
federal aid to education is not violative of the Constitution. 

One other decision by the Supreme Court of the United States sustains 
the power of the federal government to enforce restrictions and stipulations 
in land grants to the states. In the course of the decision it was said by the 
court: “The United States, being the grantor of the lands, could impose 
conditions on their use, and have the right to exact performance of the 
conditions” (21, 24). From this decision it may be inferred that Congress 
has authority to prescribe the conditions upon which it will grant sub. 
ventions to the states, and that it has authority to enforce the conditions 
prescribed. 

State educational policy, moreover, is subject to very definite contro! 
by the Supreme Court of the United States. Much, if not most, educational! 
legislation is subject to review by that tribunal and if, in its opinion, such 
legislation is an unwarranted exercise of the police power of the state, 
it will be declared unconstitutional. Authority to declare educational legis- 
lation unconstitutional is derived from the due-process-of-law clause of 
the Fourteenth Amendment which reads: “No state shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any state deprive any person of life, liberty, or 
property without due process of law.” As this amendment is at present 
interpretated, the Supreme Court of the United States reserves to itself the 
final determination of what constitutes proper exercise of police power on 
the part of the states. Thus, if a state legislature enacts a statute which in 
any manner deprives a person of liberty or property, the statute may be 
declared unconstitutional by the Supreme Court of the United States not- 
withstanding the fact that it may have been upheld by the supreme court 
of the state. In passing upon the constitutionality of legislation involving 
the exercise of the police power of the states, the United States Supreme 
Court will decide whether the restriction upon liberty or upon property 
rights is reasonably necessary to protect and insure the public safety and 
welfare. If such restriction is deemed reasonable and necessary, the statute 
will be sustained; if, on the other hand, such restriction appears to be 
unreasonable and unnecessary, the statute will be declared unconstitutional. 
Since the terms “liberty” and “property” are extremely comprehensive. 
all manner of social and economic legislation may be invalidated. Laws 
enacted by the states to protect the health, morals, and general welfare of 
their citizens may be set aside as unreasonable and arbitrary. Educational 
legislation is no exception to the general rule (10, 11). 
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The extent to which state educational policy may be controlled by the 
Supreme Court of the United States was commented on by Broady (3), 
Edwards (10,11), Lee (20), and Soper (26), and by the National Advisory 
Committee on Education (24). Corwin (4) and Cushman (7) wrote on 
the interpretation which the Supreme Court has given to the Fourteenth 
Amendment. 


Federal Educational Policy 


There are certain definitely discernible trends in the development of 
federal policy with respect to education. In the period prior to the Civil 
War it was the policy of the national government to endow higher and 
common schools with lands and with surplus tax monies, but no attempt 
was made “to regulate the purposes, define the programs, supervise the 
teaching, or otherwise control public education in the states” (24). With 
the enactment of the Morrill Act of 1862 the federal government changed 
both its policy and procedure with respect to education. Since that date 
every important educational act has had as its purpose the encouragement 
of some special phase of education (24). In 1887 the Hatch Act initiated 
a new policy of annual federal money grants or subventions. In 1911] the 
State Marine School Act, and in 1914 the Smith-Lever Act initiated the 
policy of requiring the states to match federal funds. This has been a con- 
sistent policy in recent years. There has been, moreover, since 1862, a 
clearly discernible tendency for the federal government to increase its 
control over the educational enterprises which it subsidized. This tendency 
is discernible in the enabling acts by which states have been admitted to 
the union, and in the increasingly detailed restrictions and prescriptions 
thrown around the use of federal funds (21, 24). 

There are many accounts of the development of federal policy with 
respect to education. The most comprehensive and critical of these is that 
of the National Advisory Committee on Education (24). This document 
traced the history of federal policy, attempted an evaluation of it, and made 
recommendations with respect to future policy. Keesecker (16) made a 
digest of legislation relating to federal subsidies to education. Cubberley 
and Elliott (5) published the text of many of the acts of the federal govern- 
ment passed before 1915. Macdonald (21) described the whole system of 
federal aid in some detail. Blauch (2) gave an interesting account of the 
activities pertaining to the enactment of the Smith-Lever and the Smith- 
Hughes bills. Other significant studies of the educational policy and ac- 
tivity of the national government were made by Blackmar (1), Cubberley 
(6), Douglas (8), Edwards (11), Germann (13), Judson (14), Kandel 
(15), Keith and Bagley (17), Knight (18), Kohlmeier (19), Mann (23), 
Schafer (25), Swift (28), Taylor (29), and Treat (30), and by the Na- 
tional Municipal League (22). 








STATE RELATIONS TO EDUCATION 


Although the federal government has indirectly increased its control 
over education in recent years, education is still essentially subject to the 
jurisdiction of the several states. The theory of the relation of the state 
to education in this country is very clearly defined in the debates of the 
state constitutional conventions. Analysis of these debates reveals that the 
framers of our fundamental law regarded a state system of education as 
absolutely essential to the safety of the democratic state. For the democratic 
state, public schools were regarded as a means of self-preservation. They 
were, moreover, regarded as essential to the economic well-being of society 
and as the most effectual agencies of social reform and direction (9, 12). 

Perhaps the clearest definition of the relation of the state to education 
is to be found in court decisions. In legal theory, as defined by the courts, 
the public school is a state institution. Public education is not merely a 
function of government; authority to maintain a system of public education 
is an attribute of government in much the same sense as is the police power, 
the power to administer justice, to maintain military forces, or to tax. 
In other words, the state finds its authority to levy taxes for the maintenance 
of a public-school system in its duty to promote the general welfare, the 
good order and peace of society. It follows, therefore, that education is 
essentially and intrinsically a state and not a municipal or corporate 
function (10). 

Education being essentially a state function, the state legislature, subject 
to constitutional restrictions, has plenary power with respect to matters of 
educational policy. In the absence of constitutional prohibitions, the ends 
to be attained and the means to be employed are wholly subject to legis- 
lative determination. The legislature may determine the types of schools 
to be established throughout the state, the means of their support, the 
organs of their administration, the content of their curriculums, and the 
qualifications of their teachers. Moreover, all these matters may be deter- 
mined with or without regard to the wishes of the localities, for in educa- 
tion the state is the unit and there are no local rights whatsoever except 
such as may be guaranteed by the constitution (10). 

The practical implications of this theory of the relation of the state to 
education are many and significant. For example, the state may set up 
such administrative mechanism as it sees fit. It may authorize or even 
require such subdivisions of the state as counties, townships, towns, or 
cities to perform certain duties with respect to the maintenance and ad- 
ministration of schools. The schools may be placed under the direct control 
of the municipality, or the municipal territory may be constituted a school 
district wholly independent of the municipality proper. The legislature 
may, on the other hand, ignore all existing corporate territories and 
establish school districts in such manner as public policy may demand. 
Moreover, education being a state function, school officers are state officers 
regardless of the manner of their election or appointment. School taxes 
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are state taxes and may be distributed in such manner as public policy 
may dictate. School property is state property and as a rule is not subject 
to the police regulations of the municipality unless specifically made so 
by statute (10, 12). A city may not expend municipal funds for school 
purposes nor in any manner control school policies unless authorized to 
do so by statute. The maintenance of schools being a governmental func- 
tion, school districts under the common law are commonly held to be 
exempt from tort liability (10, 31, 32). 

The authority of the state to control and regulate private schools has not 
as yet been clearly defined. There are, however, certain well-defined limi- 
tations upon the authority of the state in its control of such institutions. 
The state cannot prohibit private schools altogether, nor may it prohibit 
the teaching of subjectmatter in private schools unless it can show that the 
subjectmatter in question is socially harmful. It is perfectly clear, on the 
other hand, that the state may prohibit any type of educational activity 
which threatens its own safety or which is subversive of public morals or 
the public welfare. There have been no court decisions, it seems, involving 
the authority of the state to prescribe courses of study for private schools, 
or to inspect and supervise them, their teachers and pupils. There can be 
little doubt, however, that the state has power to prescribe standards which 
the private schools must meet, and to provide agencies of inspection to see 
that the standards are met (10). 








CHAPTER I 


The Constitutional Basis of Public Education 


Tus chapter treats of state constitutional provisions under the following 
headings: general provisions, administration, school support, religion, and 
higher education. First, the earlier trends under each of these headings 
are reviewed. This is followed by reports on present-day provisions and 
finally by a summary. 


TRENDS IN CONSTITUTIONAL PROVISIONS 
General Provisions 


The most thorough treatment of trends is that by Edwards (35), not 
only as regards provisions in constitutions themselves, but also through his 
presentation of records of constitutional conventions and the nature of social 
and intellectual attitudes determining laws. 

Many constitutions adopted prior to 1800 had no provisions regarding 
education, but the number of such provisions has increased steadily from 
decade to decade (37). The New England and Middle Atlantic states 
continue to leave the formulation of educational policy largely to the 
legislature. In the South, however, since the Civil War, and in the West, 
an increasingly large number of provisions, often of a statutory nature, 
have been written into constitutions (35). 

Trends as to the aims of education reveal emphasis in early constitutions 
on social morality and good behavior; in the early nineteenth century a 
political motive is apparent; since 1835 the educational purpose has con- 
tinued largely political, with increasing emphasis upon preparation for 
professional and industrial efficiency (35). The tendencies toward educa- 
tional development are indicated by the following types of provisions: 


Eight states provided for distribution of school funds, but did not authorize school 
taxation, 

Nineteen states made it the duty of legislatures to establish schools and authorized 
local and state taxation, 

Twenty-one states required a minimum school term as a basis of distributing state 
funds, 

Thirty-four states made it mandatory upon the legislature to establish and maintain 
free schools. Before 1860, only six states were in the latter group. 


Administration 


The general conclusion that constitutional provisions are more frequent 
in the South and West applies to those related to administration. It applies 
to the states designating a chief state school officer, as well as to the 
term, qualifications, salary, and duties of this official. The Michigan con- 
stitution of 1835 was the first to create this office. Until after the Civil War, 
the office was chiefly appointive; later on a wave of popular sovereignty, 


378 





the office became largely elective; the present tendency is for it to become 
appointive again. Of thirty-six states fixing the term of office, only two 
have changed from their original prescription. The present tendency, how- 
ever, is to follow the example of the southern states where a L-year term 
prevails for the majority (35). Salaries are higher in states leaving the 
matter to legislative determination (38). 

Provision for a state board of education is a later development. Such 
provisions are found in only two constitutions up to 1860. An early tendency 
was for an elective state board, but the recent tendency is toward an ap- 
pointive or professional board, instead of an ex-officio membership, with 
the term of office left largely to the legislature. The office of county super- 
intendent of schools is also of more recent development, being provided 
first in Kansas in 1859 (35). 


School Support 


First provision for a permanent school fund were the results of federal 
land grants. Early grants were either directly to the inhabitants of each 
township or to the state for the use of the inhabitants of each township. 
Beginning with the admission of Michigan to the union, grants were made 
directly to the state in twenty states, without reference to the township (38). 
Provisions for school finance exhibit four distinct stages of development: 

(1) The income from school funds and lands was devoted to the maintenance of 
schools with no provisions for state or local taxes. 

(2) Up to about 1850 the duty was imposed on the legislature to establish schools, 
the authority to levy a state or local tax being implied. 

(3) State or local taxation was made permissive. 

(4) State or local taxation, or both, was made mandatory. 


Some states have undergone all four stages of development (35). 


Religion 


American education was early connected with religion, and statute pro- 
visions for private schools were common. Secularization is mostly a de- 
velopment of the second half of the nineteenth century. Prohibition of the 
use of local funds for other than public-school purposes occur much later 
(about 1870) than prohibition of the use of state funds. The most specific 
provisions are in the West (35). 


Higher Education 


Establishing a precedent with the Ohio Company in 1787, the federal 
government has made grants of land for higher education to twenty-nine 
states upon their entry into the union, of not less than two townships each. 
The enabling acts of these states provide that the title shall be vested in 
the legislatures for the exclusive use of the university. Nine of the states 
entering the union since 1889 have received grants for state normal schools 
or colleges, varying from 80,000 to 300,000 acres. Agricultural education 
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owes its development largely to the Morrill Act of 1862, providing 30,000 
acres for each senator and representative in Congress if the state established 
a college teaching agriculture and the mechanical arts (35, 38). 

Before 1860, constitutional provisions concerning the establishment and 
administration of universities, or safeguarding of university lands and 
funds were few. They have since become more frequent, especially in the 
West and South. The constitution of Wisconsin in 1848 was the first to 
provide for normal schools, and that of Michigan in 1850 was the first 
to provide specifically for the establishment of an agricultural institution. 
In the East, the matter of agricultural education is left largely to the 
legislature, although as early as 1780, the constitution of Massachusetts 
charged the legislature with its encouragement. Before 1880, agricultural 
instruction was given largely as a branch of instruction in the university, 
but a more recent tendency is to establish separate schools (35, 38). 


PRESENT-DAY PROVISIONS 


General Provisions 


Education is a state function, and the constitutions of the states are their 
supreme law. But in the absence of constitutional provisions, state legisla- 
tures are practically free in the development of an educational policy. 
Local authorities have no control outside of that delegated by the legisla- 
ture. Under the common law the parent was vested with complete authority 


in the education of his child (35). 


The constitutions of a large majority of the states make it mandatory for 
the legislature to establish and maintain free schools (35, 37, 38). Consti- 
tutional prohibition of the enactment of special legislation regulating the 
management of schools is to be found in twenty states (37). Separate schools 
for white and black races are prohibited in four of the far western states, 
but required in fifteen states, mostly in the South. 


Administration 


Constitutional provisions relative to the administration of schools were 
treated by several writers (33, 34, 35, 37, 38). Provisions relating to the 
chief state school officer, the state board of education, and the county 
superintendent of schools are summarized in Table 1. 

It will be noted that constitutions provide for a state executive officer 
more than for any other. Nine separate titles are used to designate this 
official, although Superintendent of Public Instruction is used in twenty- 
seven constitutions. Only two constitutions require professional qualifica- 
tions for this office. The salary is greater in the states where the office is 
appointive. A tendency to leave provision for a county board of education 
to legislative determination seems evident from the fact that only four 
constitutions provide for this office. In addition to the provisions included 
in Table 1, a few constitutional requirements relate to the curriculum, such 
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as giving all instruction in the English language, provisions relating to 
uniform textbooks, and the teaching of certain prescribed courses. 


School Support 


Several writers (34, 35, 36, 37, 38) outlined constitutional provisions 
relative to school support. Early federal grants were made for one section 
of land in each township, but this was increased later to two, and in the 
case of three states, to four sections. Additional grants of swamp and saline 
lands were also made to some states. Including the twenty-nine land-grant 
states, forty-one states provide for a permanent common-school fund in 
their constitutions. The sources of these funds include proceeds from the 
sale and leasing of lands, an annual state-wide tax, poll tax, estates revert- 
ing to the state, taxes on corporations, and other sources. In thirty-one 
constitutions it is provided that the principal of this fund shall be kept 
inviolate, and in ten, that the state shall make good all losses. United 
States, state, and county bonds are most often designated as mediums for 
investing these funds. State funds are usually to be distributed on the basis 
of number of children of school age within each district or county, although 
actual attendance is the basis prescribed in a few constitutions. 

Other funds for distribution to local districts are provided in forty-two 
states. Most common sources are appropriations by the legislature, taxes on 
all property of the state, annual per-capita taxes, fines and penalties, grants, 
gifts, and devises. A somewhat smaller number of constitutions prescribe 
the number of persons of school age as a basis of distribution. Most con- 
stitutions designate that such funds are to be used for the common schools 
of the state. 

A more recent development is a constitutional prescription limiting the 
amount that may be raised in annual taxes or for debts. Limits varying 
from two to twelve mills on the annual state or local tax, or both, are pre- 


TABLE 1.—CONSTITUTIONAL PROVISIONS CONCERNING THREE TYPES OF 
ScHOOL OFFICIALS 





Nature of Provision Chief state State board | County superin- 
| school officer of education | tendent of schools 





States with provisions | 
for officials indi- 
cated 34 15 18 
Method of selection | Chiefly elective | Chiefly ex-officio | Chiefly elective 
Length of term | 2 and 4 years Term of primary | Usumlly 2 years 
office 
Salary Usually low Seldom provided Seldom provided 
Qualifications | Usually period | Seldom provided Usually period of 
of residence residence 
Duties As prescribed by | As prescribed by | Usually as _ pre- 
law; general | law; general scribed by law 
supervision; supervision; 
special duties | special duties; 
full legislative 
powers 











scribed in thirteen states, mostly in the South. In twenty states, mostly in 
the West, bonds may not be issued for more than 2 to 20 percent of the 
value of all property. 


Religion 


Every state in the union except two has some constitutional prohibition 
as to religion in public schools (35). The constitutions of thirty-four 
states provide that there shall be no expenditure of public funds for 
sectarian purposes; of seven states, that public schools shall be free of 
sectarian control; of eleven states, that there shall be no sectarian instruc- 
tion; of eight states, that no religious test shall be required for admittance 
to public schools; and of two states, that pupils shall not be required to 
attend religious services (37). 


Higher Education 


Of the thirty-five states making reference in their constitutions to a 
state university, twenty-four have required and three have authorized its 
establishment (35). Provisions concerning the disposal and investment of 
proceeds from university lands are contained in nineteen constitutions, 
and in the majority of constitutions, this is the only source contemplated 
(38). Free tuition is provided in only a few constitutions. Permission to 
the legislature to levy a tax is granted in ten constitutions, while such 
authority is implied in five. The administration of the university is pro- 
vided either through the creation of a board of trustees or regents or by 
leaving the matter to legislative determination (35). Altogether, the con- 
stitutions of twenty-two states authorize or require the establishment of 
normal schools or colleges. Agricultural schools or colleges are provided 
in the constitutions of twenty-one states. The government and administra- 
tion of these schools are left largely to the various legislatures (34). 


Summary 


Different sections of the country vary in the degree of detail employed 
in their constitutions to provide for schools. Objection is made more par- 
ticularly to the numerous provisions in some states regulating the ad- 
ministration of schools rather than to those concerned with the disposition 
of school lands, tax and debt limits, and secularization of schools (35). 
Beumer (33) showed greater centralization of authority in four states 
having brief and general constitutional provisions than for states having 
a greater number and variety of provisions. It is specifically shown in 
several studies that states having detailed provisions concerning methods 
of selection, length of term, qualifications, salaries, and duties of state 
officials are less able to adapt themselves readily to changing conditions 
than are those who leave such details largely to legislative enactments, 
which may more readily be changed. The general conclusion is reached 
that provisions relating to education in state constitutions should be brief 
and general. 
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CHAPTER III 


State Administrative Organization 


Researcu pertaining to state educational agencies first took the form 
of the mere assembling of the laws, constitutional provisions, court de- 
cisions, or two or more of these with but little or no attempt at analysis, 
classification, and interpretation. This type of research continues down 
to the present day. The first analytical studies were comparative in char- 
acter and had chiefly administrative ends in view. Their major interest 
was in the structure of the agencies that go to make up the central organs 
of public-school control and support. Later, attention was directed also to 
the functions these various agencies perform and the relationships among 
them in the entire central organism. 

A study of functions may also involve the distribution of both legis- 
lative and executive functions among the central, intermediate, and local 
agencies of school government. In its legislative aspect such a study is 
concerned with the subjects and with the degree of freedom or of limita- 
tion which the legislature has delegated to or imposed upon the state, 
intermediate, and local school boards and officials, and the relative 
authority which it has established among them. The studies in these fields 
are on the whole more recent and less numerous. They may be divided 
into two groups: first, those dealing with centralization, and second, those 
treating the development of administrative (as opposed to legislative) 
law as it appears in the form of regulations of state boards of education, 
of state superintendents, and of similar regulatory authorities. Greater 
research activity has occurred in the former field. 

Attention to the application of the common law as presented in the 
decision of the courts in relation both to the structure and to the function- 
ing of school government in accordance with constitutional, legislative, 
and regulatory provisions has been manifest in some degree during the 
entire period that school law has been an object of careful study, but it 
has been only within the past ten years that protracted and effective attack 
has been manifest. At the present time these two legal aspects of public 
school administration—school law and common law—because of the 
recent development of both of them, have not been fully united either in 
practice or in studies of administrative organization and operation of public 
schools or for that matter in the study of school law itself. It also naturally 
follows that there are many gaps between the studies that have been made 
which furnish opportunity for further contributions to systematic knowl- 
edge of this character. 


The Framework or Structure of State Administrative Agencies 


Studies of the framework or structure of state administrative agencies 
can be divided into three groups. The first of these deals with constitutional 
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provisions only; the second with both constitutional provisions and legis. 
lative statutes; while the third deals solely with school laws. In the first 
group Matzen’s study (52) is the only serious one that has thus far been 
published. It included all of the constitutions which have been passed by 
all of the states since their creation which refer to education either in the 
constitutions themselves or in the amendments thereto. After presenting 
in a single long table the provisions of those constitutions dealing with 
state boards, grouped by states arranged in the order of the adoption of 
their first constitution, subordinate tables were furnished analyzing the 
same provisions in more comprehensive form with regard to the number 
of members on the board, their compensation, and the distribution of the 
membership between ex-officio. members and appointed or elected mem- 
bers. The boards are also classified according to types as follows: ex-officio 
type, ex-officio and appointive and elective type, and appointive and elec- 
tive type. All of the earlier, as well as the present, constitutions of the 
various states which have had state boards were included in these tables. 

The most notable study in the second group is that by Lide (51). This 
study of the organization, support, and control of city school systems in 
all the states of the union contained a detailed analysis of the entire basis 
upon which the administration of city schools rests in the various states 
and a comparative statement showing the differences among the states with 
regard to the important elements involved in the establishment of public 
schools. Since much of the authority upon which the administration of 
city schools is based is found in constitutional provisions and statutory 
enactments applicable to school districts of all types, the study furnishes 
an adequate and dependable exposition of the legal structure of many of 
the most important aspects of public schools in the various states. Lide 
condensed into a single table the results of his analysis of those provisions 
in the most recent constitutions in the various states which are applicable 
to the organization, support, and control of city schools. This table (51:14) 
shows the states that have each of some twenty-five characteristics and thus 
serves to distinguish the various state systems from one another. Among 
these characteristics are three which pertain to the structure of the state 
board of education. A similar table (51:110-15) shows the various other 
types of state educational agencies created by statute. 

The third type of study, which, however, preceded both of the other two 
in time by approximately fifteen years will next be considered. By the 
second decade of the present century interest in the most efficient method 
of organization and operation of central school administrative organs had 
reached the point where accurate information was desired, not only that 
consideration of these various subjects might proceed on a factual basis, 
but also in order that data might be furnished for the determination of 
standards on a basis which had some popularity at that time, namely, the 
most common practice. The way had been blazed and a method had been 
furnished for such studies by comparisons of laws and regulations in cer- 
tain operative fields, of which teacher certification was one of the most 
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prominent. The condensation of the various laws by the authors and their 
arrangement under certain significant heads in tabular form so as to permit 
an easy comparison in two or more ways and with subordinate tables, sta- 
tistical in character, still further condensing the information and thus 
making it more available for ready use, was the method which had come 
into vogue. 

The method of treatment thus indicated characterizes the studies based 
upon school law relative to the structure of the central educational ad- 
ministrative agencies as well as those dealing with their functions. In fact, 
many studies combine both structure and functions. The first study was 
made by the Educational Commission of Illinois (47) in 1909. It showed 
in tabular form the laws of the various states relative to the selection, 
term, salary, powers, and duties of the state boards of education. The next 
was that of Monahan (53) in 1915. It contained a tabular digest of the 
laws of all the states pertaining to the state boards of education and chief 
state educational officer with interpretive statistical tables covering com- 
pensation, boards, and methods of selection. This was followed in 1920 
by the study of Kalbach and Neal (48). It contained a similar digest and 
similar statistical tables, adding in the latter the item of length of term. 
A bulletin issued by the United States Bureau of Education (63) in 1926 
furnished the data on the same items for this later period. Reeder’s study 
(58) of the chief state school officer furnished data for an intervening 
year, 1923. It is notable for the fact that it also compared conditions with 
those of previous periods, from 1896 to 1909. The most recent data of this 
nature were furnished in unusually compact form in an issue of Educa- 
tional Law and Administration (59) for the year 1932. 

Another study involving a particular type of state board was made by 
Street (61). After making a classification of boards controlling state 
teacher-training institutions he analyzed the composition of such boards 
and the data on the points mentioned in the previous studies. This study 
was based on both constitutional provisions and statutory laws and brings 
the facts in this more restricted field down to 1931. 

No studies of judicial decisions relative to the structure of state educa- 
tional agencies has been made. As a matter of fact the courts have not 
had occasion to express themselves frequently in regard to this subject. 


Powers and Duties of State Officers and Boards 


As stated above, many of the constitutional and legislative studies deal- 
ing with the structure of the central or state educational agencies have 
included also an analysis of the powers and duties of such agencies. Matzen 
(52:4-76) briefed the provisions in the constitutions of nineteen states 
relating to the state board and the chief state school officer and provided 
a table which revealed the differences among the states. Lide’s method 
(51:13-19) of dealing with the same subjectmatter was similar. However, 
he covered all the states and in addition summarized the material by indi- 
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cating the provisions that were in 1927 common to the majority of states 
and also by showing the influences of geographical areas on the numbers 
of provisions written into the constitutions. The influence of time in this 
respect was shown by dividing the constitutions into periods according to 
the year of their adoption and stating the average number of provisions 
found in the constitutions of each of the periods. A summary (50) of the 
author’s findings on these points has also been published. 

Turning now to studies of legislative enactments, Monahan (53:13-39) 
presented in tabular form the powers and duties given to state boards of 
education and to state superintendents as they existed in 1914. No interpre- 
tation or analysis was made. The same methods were followed in Kalbach 
and Neal’s study (48) which appeared five years later. 

Analysis and interpretation of the existing laws was furnished in 1923 
by Reeder (58) in his study of the chief state school official. The state 
board of education was not, however, included in this study. The analysis 
showed the states whose chief school officer has various types and degrees 
of authority and responsibility relative to school libraries, textbooks, 
courses of study, school buildings, teachers’ institutes, teachers’ certificates, 
miscellaneous functions relating to teachers, school finances, publicity and 
publication, school officers, state institutions, and miscellaneous functions. 
The number of powers and duties outlined are numerous and the list of 
states under each of them is exhaustive. Another analytical study (59) 
of powers and duties appeared at a still later period, 1932, in the peri- 
odical, Educational Law and Administration, prepared, presumably, by its 
editor, M. M. Chambers. This article showed in compact form the powers 
and duties of boards through the use of key letters. These two studies of 
powers and duties, the first of the chief state school official more detailed 
in statement, and the latter of the state board very brief in character, rep- 
resent the latest and most accurate information that research in this field 
has made available for present use. 

In addition to these studies covering the broad field of state agencies 
there are several studies dealing with particular branches of public educa- 
tion as a whole which have dealt with the powers and duties of state edu- 
cational agencies. Street (61) classified boards controlling state teacher- 
training institutions according to the full range of their authority based 
on a study of state constitutions and statutes. Patty (57) presented the 
essential facts on the statutes and judicial decisions pertaining to the 
secondary school in all the states. His chapters on public supervision and 
control (57:106-124), legitimate purposes of expenditure (57:164-190), 
and legal limitations and prohibitions of expenditure of school funds 
(57:191-222) contained material involving the powers and duties of state 
boards of education and state officers and of state departments of education 
which have a bearing on high-school administration. Troxel (62:8-70), 
writing from the point of view of administration rather than that of school 
law and legal practice, had a section on state laws which presented an 
accurate and exhaustive study of limitations imposed on local school 
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boards in the control and support of high schools and the conditions which 
they are required to meet. Another chapter (62:71-134) dealt with stand- 
ards on classification of high schools and indicated the phases of control 
actually exercised by the various state departments of education over local 
high schools. The latest study is that by Keesecker and Sewell (49) in 
which a summary was presented in textual form of their study of the laws 
and regulations pertaining to the control of secondary education by state 
authorities. 

Turning attention now to the studies that have been made of the powers 
and duties of the chief state school officer from a particular rather than a 
general point of view, we find one of a notably thorough and adequate type 
dealing with the judicial functions of state superintendents. It was made 
by Brubacher (41) in 1928 and was based in part on his earlier study (40) 
of the judicial power of the New York state commissioner of education.’ 
The later study included in very brief compass the situation in all the 
state education departments. The statements were supported by numerous 
citations of school laws, court decisions, and other pertinent authority. 
The following topics were treated: 


Origin of judicial power in the early history of the states, new problems arising out 
of more complex social life, classification of states whose state departments exercise 
judicial power, powers exercised by courts, conflicts in jurisdiction, differences between 
departments and courts, advantages and disadvantages of appeals to departments over 
trial by courts, statutory limits of departmentalization, judicial action, ex parte de- 
cisions, and the effects thereof upon significant judicial reviews, the officers upon 
whom judicia! power officially rests and by whom duties are actually performed, and 
probable future governmental control of administrative justice as over against adjudica- 
tion by courts. 


It is unfortunate that the material could not have been presented in 
more extended form. 

Another study from a special point of view is that by Storey, Small, and 
Salisbury (60) who analyzed legislation under various heads, several of 
which bear upon the powers and duties relative to physical education 
exercised by the state boards of education and the chief state school officer. 


Centralization of Power 


Research pertaining to centralization of authority is of relatively recent 
origin. Fowlkes (45) reviewed the existing status of controls of state edu- 
cation and reached the conclusion that central control was nominal rather 
than real. While he referred to conditions in the United States generally 
the material cited dealt chiefly with the situation in Wisconsin. Alexander 
(39) indicated the great amount of decentralization prevalent in several 
states due to the passage of much special legislation by the state legisla- 
tures, and correspondingly the need for greater authority in state boards of 
education and in state superintendents. These preliminary studies, one from 


1 This monograph is not reviewed owing to the fact that it does not deal with all the states. 
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the positive, the other from the negative point of view, were followed by 
others of a more direct character. Matzen (52:32-35, 150-51) in his study 

of constitutional provisions dwelt briefly upon the trends in the provisions 
of the successive constitutions of the various states and upon the custom in 
certain states of placing what are properly legislative enactments in thei: 
constitutions rather than of leaving the subjects open for action by the 
state legislatures. Lide (51) in his study of the legal basis of city schools 
made an extended analytical study of distribution of authority among 
state and local school governmental agencies in such a way as to present 
a comprehensive and accurate analysis of the situation in all the states 
in this regard in the year 1927. Topics covered were: general supervision, 
determining educational policy, interpreting educational policy, enforcing 
educational policy, the curriculum, school employees, pupil administra. 
tion, school property. Chambers (42) advocated greater centralization of 
authority in the state board and outlined the conditions and trends existing 
in various states with regard to its authority. 

Two of the studies mentioned above took into account the factor of time. 
Matzen in analyzing the provisions of all the constitutions of the states and 
by designating the years of their adoption furnished the material from 
which his deductions were made. Chambers mentioned the time factor but 
in a more general way. There are, however, certain studies in which time 
becomes a more important element. Engleman (44) definitely considered 
the legal status of administration in Ohio in the years 1900 to 1931 and 
drew conclusions as to the differences that have occurred within those two 
limits. The subjects studied were: school districts and their administra- 
tion, county administration of schools, centralization and consolidation of 
schools, teacher training, state departments of education, teacher certifica- 
tion, school finance. Edmonson (43:148-56) in his study of the legal 
and constitutional basis of state school systems made in 1926 included a 
chapter on centralizing tendencies. He treated briefly the powers of the 
state superintendent from the time when his duties were caring for the 
public lands down to the present when autocratic powers are possessed by 
him but not exercised. These two are samples of similar studies in other 
states but which are not reviewed at length because they do not cover the 
United States as a whole. Brubacher’s study (40) of the judicial power of 
the New York state commissioner of education falls in the same category. 

In addition to these studies of centralization from the point of view of 
state educational agencies there are several studies in the field of local 
educational administration which contribute to our knowledge of central- 
izing forces which have been at work during the present century. Morehart 
(54:29-41) reviewed the development of legal principles pertaining to 
education. In his study of the powers and duties of city school boards he 
presented an analysis of statutory provisions in the various states for the 
years 1901, 1911, and 1921, concluding with a summary which expressed 
his interpretation of the tendencies. Morrison (55) gave an account of 
certain notable advancements between the years 1919 and 1928 relative 
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to the legal recognition of the chief executive officer of the school board. 
Newsom (56) in his study of the county superintendent compared the 
statutory and constitutional provisions pertaining to the county superin- 
tendent in 1880, 1905, and 1930 from which conclusions were drawn as to 
trends. 


Development of Administrative Law 


While no studies have been made with the specific objective of tracing 
the development of administrative law in the field of education, a number 
of the studies to which reference has been made contain sections or chap- 
ters that indicate the extent to which the state board of education and 
chief state school officer have been delegated authority by the legislature 
to control the public schools by regulations which have the force of law. 
Chief among these studies are those of Lide (51) which allocated all phases 
of control of city schools among the legislature, state authorities, and local 
authorities in all the states; Reeder (58) which specifically defined the 
authority of the chief state school official in all matters pertaining to local 
school systems; Patty (57); Troxel (62); and Storey, Small, and Salis- 
bury (60). 

Perhaps the study which dealt most specifically with the delegation of 
legislative control of state boards of education is that of Humke (46). This 
was, however, strictly preliminary in character and statutory law was out- 
lined only when information received from state educational officers was 


inadequate. It indicated specifically the differences in the authority con- 
ferred upon state boards of education in 1920 and 1930 with regard to 
certification of teachers, vocational education, textbooks, and the adminis- 
tration of salary schedules. 








CHAPTER {IV 
District Organization and Control 


Researcu in the field of the organization and control of school districts 
is not extensive. This phase of the school district is seldom the sole or 
main object of research studies. It is mentioned incidentally in a number 
of local studies,’ but exhaustive results are infrequent. Perhaps this situa- 
tion obtains because the main outlines and varieties of district organization 
and control have reached a fairly stable stage of development and are not 
evolving rapidly at the present time. 

There are three general treatises on the case law of schools—those of 
Voorhees (71), Trusler (70), and Edwards (65). Each has a chapter, 
varying somewhat in content, dealing with the organization and control of 
school districts. On the main points there seems to be agreement: that 
school districts are creatures of the legislature; that their formation, alter- 
ation, consolidation, and abolition are thus all determined by state statute; 
that they are distinct from municipal corporations, which, though also 
created by the state, perform no state function, as do the school districts; 
that they partake of the nature of quasi corporations; that there may be 
de facto as well as de jure organization and control; that generally sub- 
stantial compliance with statutory requirements in the matter of meetings, 
elections, petitions, etc., will be sufficient. Edwards’ treatment (68) of the 
relation of school districts and municipalities is taken largely from his 
own earlier investigation. Another study touching only incidentally on the 
same point but coming to the same conclusions was produced by Yakel 
(72). In the matter of the formation and alteration of school districts 
Edwards’ general treatise again draws heavily on two other of his earlier 
researches (64, 66). 

As to the control the school district is organized to exercise, Edwards 
(67) has been the chief contributor. There are the powers which (1) are 
expressly granted by statute; (2) are fairly and necessarily implied in 
the express powers; (3) grow out of the purpose for which the district 
was organized; and (4) are essential to the accomplishment of the objects 
of the quasi corporation. 

On the side of the statutory law Lide (69) showed that the organization 
and control of school districts is not always determined by general state 
legislation but that very often, especially in the case of cities, there is 
special legislation. In fact, Lide showed that more often than not city 
school districts are distinguished from other or rural school districts. 
When organizing for elementary schools there are four types: (1) city 
unit and county supervision of rural districts, (2) city unit and county 
unit, (3) straight county unit, and (4) school town and state supervision 
of union towns. City districts are generally allowed to organize for high 
schools, but rural districts are not so often permitted to do so. 


1 Not covered in this Review. 
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CHAPTER V 
Administration of Local School Systems 


Researcu in the administration of local school systems was first con- 
cerned with the structure of the local boards of education, city, county, 
and rural; and with the qualifications, manner of selection, term, salary, 
and legal functions of the superintendents, county and city. The position 
of the superintendent in the entire local administrative scheme has likewise 
been for many years a subject of investigation, but the degree to which 
legislation has actually fixed his relationships to the board, to business 
managers, and to other chief administrative officials has not opened wide 
the possibility for research within the field of school law proper; never- 
theless, some notable studies have been made in this connection. 

The powers and duties of local boards of education were first studied 
from the point of view of the laws alone and it has been only within recent 
years that this has been supplemented by studies of the common law as 
interpreted in the decisions of courts. This phase of legal studies has, 
however, within the past five or eight years developed rapidly. 

Another important aspect of local school administration is that pertain- 
ing to the procedures followed by school boards in determining policies 
and operations to be carried out thereunder and the nature of the records 
that must be made of the determinations so reached. 

Closely related to these subjects is another which by reason of its im- 
portance should be given separate treatment, namely the contractual 
authority and liability of school boards. In the very nature of things, 
school boards must enter into a great variety of contracts for the perform- 
ance of services or the furnishing of goods. Moreover, the contractual re- 
lationships of school boards involve a vast number of persons and close 
and continuous relationships. Consequently, many questions arise as to 
what are valid contracts and what are the rights of persons and the financial 
liabilities involved when violation of contract or transgression of rights 
is alleged. 

The number of acts and situations which may come within the authority 
of local boards of education as outlined are legion. They are in fact so 
numerous that it has been necessary to select from this broad field for 
special treatment several important subordinate divisions which are rep- 
resented in separate chapters of this Review. This separation of material 
leaves as the proper content for this chapter only those researches which 
are either general in character or which deal with specific subjects lacking 
the scope or importance of those given the dignity of a separate chapter. 


Structure of Local School Governmental Agencies 


The first research study pertaining to the organization of local school 
government, and one which is conspicuous for its background of general 


391 








administrative law, was that by Bard (73) in 1909 which covered the 
qualifications, composition, selection, tenure, removal, and compensation 
of city school boards in all the more important cities and many other less 
important or smaller ones. Deffenbaugh (79:16-18) in 1915 gave a digest 
of the laws of all the states on these points. In 1922 he (78:7-8) revised 
his previous study. 

Morrison (93:44-48) in a study distinguished for its thoroughness and 
its interpretive insight, devoted a section to selection, size, term of local 
boards, and the selection, term, and removal of the city superintendent. 
Morehart (91:8-12), five years later, in a study devoted to the city boards 
alone, dealt with the composition, manner of selection, and term of school 
board members, although not in so great detail as did Morrison. Deffen- 
baugh and Covert (80) gave similar information in tabular form for 
county boards of education in 1932 and for local trustees serving under 
county boards. Lide (87:115-20) cited other local and county boards and 
agencies, as designated in state school laws, having duties in connection 
with the conduct of some phase of city school systems. 


Type of Administrative Organization and Allocation of Powers 
and Duties Among Administrative Officers 


First in point of time, in number of officers covered, and in knowledge 
of government in general is the monograph by Bard (73) who gave a 
résumé of the laws of the states in which the cities he studied are located 
relative to all officers commonly appointed by city boards of education. 
Morrison’s study (93) is the most notable among those stressing educa- 
tional administration as such. Insofar as the relationships between the 
board of education and superintendent are concerned he (93:44-56, 60-79) 
distinguished five types and furnished an extensive analysis of the legal 
responsibility of the superintendents under various functions in all states. 
Six years later the same author (92) condensed parts of his earlier study 
and added to it certain notable advances that had been made between 1919 
and 1928 relative to the legal regulation of the superintendent as the chief 
school officer. Deffenbaugh (78:29-33) in 1922 made a digest of the laws 
of the states relative to the authority of the superintendent but without 
interpretation. 

Another study in this field dealt with the business executive rather than 
the superintendent. Heer (84:35-46) by extracts from the school laws, 
city charters, and the like showed in a tabular analysis the relationship 
of the business executive to the city superintendent and the board of edu- 
cation in the various states insofar as thev have been defined therein or 
may be implied therefrom, also the method of their selection and the duties 
assigned them. Keyworth (86:42-45) in his study of school records de- 
voted several pages to presentation of the facts relative to the officer who 
keeps the school records in various types of districts in all the states. This 
was done merely by the check method and with but brief comment. Bard 
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(73), as already indicated, contributed to the understanding of the legal 
basis of the school clerk and school treasurer. 

A study similar to that by Morrison for the city superintendent was 
made by Newsom (94) for the county superintendent. Data were furnished 
for three different years, 1880, 1905, and 1930. as derived from statutory 
and constitutional provisions in all states having county superintendents 
except New York and Virginia. Data were gathered by means of a checking 
list based originally on five recent state school codes and extended and 
revised as others were studied. Facts were presented relative to the qualifi- 
cations required, method of selection, limit of term, and salary received. 
Certain aspects of the authority granted him by school law were also pre- 
sented including power of appointment, authority relative to the budget, 
classification of school districts, consolidation and dissolution of districts, 
textbooks, supplies, school sites, building plans, construction of school 
buildings, teacher certification, enforcement of compulsory education laws. 
Matzen (89:77-93) presented an analysis of the constitutional provisions 
relative to county boards of education and chief county school officers. 
The following items regarding the county superintendent were covered: 
title, manner of selection, term, salary, and qualifications. 


Legal Authority of Boards of Education 


Statutes—The most recent studies in this field are those of Morehart 
(91) and of Deffenbaugh and Covert (80). The former, which dealt with 
city school boards, enumerated over two hundred different powers and 
duties assigned city school boards and also gave the number of states 
granting each authority to such boards for the years 1901, 1911, 1921. 
This was followed by a brief summary (91:42-50). The second reference 
gave in a factual table the powers and duties of county boards of educa- 
tion relative to board meetings, school employees, school districts, local 
districts, course of study, and school budget. Powers and duties of local 
trustees were set forth under the following heads: employ teachers, nomi- 
nate teachers, provide school buildings, care for and control school build- 
ings, and other duties. Matzen (89:77-94) analyzed the authority granted 
to county boards and county superintendents through state constitutions in 
four states. 

Among the studies of statutory law relative to the authority of boards 
of education there are a number written from the point of view of special 
fields of educational effort. Davis and Keesecker’s study (77) of legislation 
relative to the kindergarten analyzed state laws to show the authority of 
local school boards in the various states with regard to where and how 
kindergartens are authorized or required and from what sources support is 
obtained. The monograph also gave extracts from the laws of all the 
states from which the digest was made. An earlier study by Vandewalker 
(101) analyzed kindergarten legislation as it existed in 1924, seven years 
earlier. The usual type of tabular analysis is furnished under the follow- 
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ing heads: legal school age, age of kindergarten attendants, type of dis. 
trict in which authorized, source of support, and permissive or mandatory. 
Keesecker’s study (85) of legislation pertaining to education of crippled 
children is also of this type. It contained the laws in force at the time and 
an analytical table of the responsibilities of local school boards derived 
therefrom. McClelland’s monograph (88) on extra-curriculum activities 
also belongs in this group. He presented the results of a general prelimi- 
nary study of the school laws and court decisions in this field, much of 
which pertained to the authority of local boards of education relative 
thereto. 

There are also two studies of the legal basis of secondary education 
which appeared during the years 1927 and 1928. Troxel (99:8-70), writ- 
ing from the point of view of administration rather than that of school 
law and legal principles, presented an accurate and exhaustive study of 
limitations imposed on local school boards in the control and support of 
high schools and the conditions which they are required to meet. Patty 
(95) provided an intensive though somewhat detached study of statutes 
and judicial decisions pertaining to secondary schools in all the states. 

The rapidly extending interest in junior colleges, many of which are 
directly connected with a public high school in the community served, has 
led to a number of pieces of research with regard to the legal aspects of 
their establishment and organization, conduct and support. The first of 
these was by Whitney (104) in 1930. He treated briefly, among others, the 
following subjects: character of statutes, location of authorization, defini- 
tion of types, organization, control, supervision, and financial support. 
Brothers’ study (74) which appeared at approximately the same time 
treated the subject under three heads: legal status of the publicly con- 
trolled junior colleges in all the states from June 1929, agencies invested 
with authority to establish junior colleges, and state and local agencies 
for control. 

These two brief studies were followed two years later by a much more 
detailed, thorough-going, and extensive presentation by Clement and Smith 
(76). The study was based on original sources consisting of the public- 
school laws and state statutes. Certain of the material presented under the 
following heads pertains to the field under discussion: extension of high 
school or independent junior colleges; types of control, local and state: 
types, legal and non-legal; restrictive nature of legislation; extent of 
control by state; legal provisions for establishment and maintenance: 
state and local support; tuition; minimum requirements; size of district: 
assessed valuations; laboratory and library equipment; administrative 
control by local agencies; admission and graduation of students; standard 
of work done; and curriculum requirements. A year later Chambers (75) 
presented a brief but accurate description supported by proper ger 
of the legal basis of junior colleges in nine states, treated in the order of 
enactment of legislative authorization. Portions of this material have a 
direct bearing upon the field under consideration. 
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Common law and judicial decisions—The research described above 
was based upon the statutes pertaining to education and related subjects, 
but a knowledge of legal practice as defined by the statutes alone would 
cover but a portion of the entire field of legal authority resting in local 
boards of education. It is necessary to know and to understand the theory 
of government and the theory of common law under which government 
was established in order to determine the limits of authority enjoyed by 
governmental agencies under the specific statements in the law, which of 
necessity can be only general and not sufficiently specific to cover all of 
the circumstances to which the language of the statutes is intended to 
apply. In other words an understanding or appreciation of the provisions 
of the common law is needed properly to define the limits between the 
authority of government and the liberty which may rightfully be enjoyed 
by citizens. 

Five treatments cover this subject with varying degrees of thoroughness 
and completeness. Two of them, those of Voorhees (102) and Trusler 
(100), approached the subject from the standpoint of actual practice and 
present the decisions of the courts and the interpretations they draw from 
them as growing out of the actual experience of controversy that has 
arisen because of the differences in the interpretation of the school law or 
out of the uncertainties of the meaning of the law or out of allegations of 
the constitutionality of the law itself. On the other hand Schroeder (97), 
Weltzin (103), and Edwards (81) first laid down a basis of theory and 
then developed their treatments of various aspects of the administration 
and management of schools in such ways as to contribute to a fundamental 
legal point of view and a body of principles which may serve as guides 
in the actual conduct of schools. It follows that the first two studies dwelt 
but briefly on the field that has been outlined for the present chapter; 
namely, the general legal authority of school boards and such specific 
authorities as are not covered in the chapters which follow. Voorhees 
(102) dealt with the authority of boards of education to establish rules 
and regulations, the manner in which they should be established and the 
principles that may be applied in determining the limits to which boards 
of education may go; of the authority of the board to levy incidental fees; 
and also of the authority of the school corporation to initiate and to defend 
legal action through the courts, and to employ counsel in connection there- 
with. Trusler (100:288-321), besides treating in a general way the limits 
of the authority of the boards of education to make rules and regulations, 
went rather extensively, in a negative way, toward establishing the limits 
of authority of the boards of education in the expenditure of school money. 
The following subjects were also treated: statutory authority to sell books; 
free books for poor children; meaning of educational appliances; vehicles 
as necessary school supplies; common-school efforts for model training 
schools; employment of football coaches; payment of salaries illegally 
appropriated; and county tuition for non-resident students. 

Schroeder (97) in making a brief, general exposition of the legal nature 
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of the public-school system cited a relatively small number of authorities 
confirming in general terms the authority of local boards of education. 
While these were significant for the purpose in view, the decisions were 
not sufficiently numerous or detailed to indicate the specific limitations 
of the authority of boards. Weltzin (103:22-70), by way of laying a broad 
and thorough-going foundation for his treatment of the legal authority of 
school boards relative to their liabilities for damages, set forth with 
abundant lists of legal citations derived from a canvas of fundamental! 
texts of law and from judicial decisions covering the entire United States, 
the legal position of the public-school corporation and the scope of the 
work that it may perform. The summary stated the situation in unusuall) 
clear and succinct form. Among the topics covered were: powers and 
duties of school board; effects of quasi-corporate character of the school 
district; power to tax in addition thereto; function of the courts in de- 
termining powers granted by legislative actions; the broad scope of the 
administrative and quasi-judicial authority; health regulations under 
grants of police power; and powers that may and may not be delegated. 
Edwards (81) in his recent study of the legal basis of school organization 
and administration as determined by the action of the courts gave the 
most comprehensive, thorough, and readable presentation that has yet 
been made of the various branches of school law. His chapter on the legal 
authority of boards of education, after setting forth the general principles 
followed by courts in the interpretation of statutory law, made practical 
application of the legal principles as presented in numerous and par- 
ticularly pertinent decisions. Among the subjects covered are: authority 
to maintain junior colleges; authority to require physical examination of 
pupils; authority to employ nurses, dentists, and physicians; authority 
to maintain a clinic; authority to permit practice teaching in the public 
schools; authority to employ legal counsel; authority to insure school 
property and teachers; and authority to delegate boards’ discretion. In an 
earlier article Edwards (83) also covered authority to pay traveling ex- 
penses, and authority to employ football coaches. 

In connection with the determination of legal authority of the boards 
of education, the duties and liabilities of various officers of the board 
were also considered by some of the above five authors. Voorhees (1(2: 
132-34) treated of the duties and liabilities of treasurers and Weltzin 
(103:57-58) of the treasurer and the school clerk. Restrictions placed upon 
board members acting as agents were discussed by both Trusler (100: 


294-296) and Weltzin (103:56-57). 


School Board Procedure and Records 


Procedures to be followed by school boards in taking official action 
were treated briefly by Voorhees (102:39-51) under the following heads: 
district meetings, warning or notice of meetings, electors and votes of dis- 
trict meetings, and minutes of meetings. Weltzin’s treatment (103:64-67) 
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was also brief but more thorough-going as evidenced by the large number 
of cases cited. The following phases were covered: board meetings, places 
of meeting, legal notice of meetings, quorum, majority, records, and dis- 
cretionary power. The most thorough treatment is that of Edwards (81). 
His topics were: notices of board meetings; effect of action taken by board 
members acting separately; what constitutes a quorum; number of votes 
necessary for passage of a measure; effect of blank ballots; right to rescind 
action; binding force of rules upon the board itself; effect of statute pre- 
scribing time for taking specific action; adjournment of meeting; necessity 
of keeping records; sufficiency of records; conclusiveness of records; and 
amendment of records. The first two and the last four of these topics were 
presented by Edwards (82) in earlier articles. 

An even more detailed analysis of school board procedure than that of 
Edwards was made by Keyworth (86). This study does not, however, bear 
the same evidences of thoroughness and of scholarship, but on the other 
hand, is in convenient form for use of school boards and school officers in 
the transaction of their business. The topics are similar in character to 
those of Edward’s study although greater in number. Some of the addi- 
tional topics are: return of notices; decisions of presiding officer; parlia- 
mentary law and rules of procedure; and refusal to vote. Keyworth’s treat- 
ment of records is by far the most extensive and detailed that has appeared 
up to the present time. The heads under which the material was presented 
are: necessity for keeping records; who may keep records; mandatory pro- 
visions; discretionary provisions; liberal construction by courts; sufh- 
ciency of records; prescriptions as to records; affirming jurisdictions as to 
records; amendments of records, when records may be amended; how an 
amendment is made; rescinding previous actions and resolutions; records 
as evidence; parol evidence in lieu of books; and inspection of records. 

Among scattered references to decisions on particular phases of com- 
mon law as applied to schools, which, while meritorious and adequate 
to the practical purposes in hand, as a rule lack certain desirable standards, 
two may be cited as typical. The legality of school publicity by boards of 
education was treated in a brief article by Monroe (90). It contained vari- 
ous extracts bearing on publicity by boards and expenditure of public 
funds in general and on this basis reached conclusions relative to expendi- 
tures for school publicity. The second article of this type appeared under 
the title “The School Boards Control Their Own Funds; the Schenectady 
Salary Decision” (96). 


Control, Authority, ard Liability of School Boards 


Two of the authors that have been noted as contributing to research 
relative to legal authority of boards of education gave extended attention 
to the making of contracts and the liabilities attaching to school boards 
and school board members in the performance of their official duties. 
Trusler (100:345-54) treated the following aspects of this phase of school 
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administration: essentials of a valid contract; implied contracts, and rati- 
fication of unauthorized contracts. Edwards’ treatment (81) is not only 
more extensive and exhaustive but also brings the review of case law down 
to the present time. He included the following subjects: elements of a valid 
contract; authority to contract; mode of contracting; admissibility of 
parol evidence in the contracts; district liability on ultra vires contracts: 
district liability on void contracts; district liability on implied and quasi- 
contracts; right to recover possession of property or money delivered under 
invalid contracts; liability on contracts between the district and its offi- 
cers; degree of interest of school officers necessary to render contracts 
unenforceable; ratification of contracts; and recovery of funds illegally 
paid out. 

Shreve (98) in a recent study of the legal restrictions imposed upon the 
purchase of school supplies and equipment based on a study of the statutes 
and of case law in all the states, gave a summary of his findings, with the 
situation in particular states of an illustrative character, relative to con- 
tracts for school supplies and equipment, pecuniary interests of school 
officials, bids, and budgetary prescriptions. Other studies of contractual 
authority and liability of school boards have been made in connection 
with the more specific aspects of the powers and duties exercised by school 
boards in some of the following chapters, particularly those dealing with 
school property, teachers, and tort liability. 
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CHAPTER VI 


School Finance 


S ruptes of the status of legislation and court rulings affecting the financ- 
ing of education in the several states go out of date rather quickly. Except 
for purely historical investigations, a study which has been supplanted 
by a later report is of little interest. For example, a study of the law gov- 
erning the financing of transportation as it existed in 1920 becomes of 
restricted significance if a similar study for 1932 is at hand. In this chap- 
ter, therefore, attention is concentrated chiefly on the most recent investiga- 
tion in each major field, thus permitting a more complete and, it is hoped, 
a more useful treatment. As a general rule studies of statutes or consti- 
tutional provisions published earlier than 1920 and studies of judicial 
decisions published before 1910 are omitted. 

This chapter deals only with the financing of public elementary and 
secondary education. 


Taxation 


A general review of studies concerning the statutes and court decisions 
affecting taxation in general is beyond the scope of this chapter, although 
a large part of such a review would no doubt reveal many general princi- 
ples applicable to school finance. This section, however, is confined largely 
to those studies where an immediate application to school support is made. 
Voorhees (192:259-79) gave one chapter to a review of cases bearing on 
the power to levy school taxes, the purposes and amount of the levy, the 
manner of levying, the apportionment of the funds collected, the types of 
property taxable, illegal taxes, exemptions, and tax delinquency. Trusler 
(188:414-38) devoted a chapter to the cases concerning exemption of 
school property from taxation, discussing the types of institutions which 
may be classified as “educational” and therefore exempt, under the statutes, 
from taxation, the taxation of the property of Greek letter societies, and 
similar issues. 

A more recent review of the cases specifically applicable to limitations 
on the taxing authority of local school districts was prepared by Soper 
(176). His most fundamental conclusions appear to be that the school 
district has no powers of taxation other than those delegated by the state 
legislature, that boards of education may be compelled to exercise the 
power to levy school taxes if such taxes are necessary, and that school 
taxes are generally forbidden for private and religious schools, under the 
principle that all taxation must be for a public purpose. The study also 
reviewed the cases bearing on the persons and property subject to, and 
exempt from, taxation; the levy, assessment, payment, and collection of 
school district taxes; and the rights and remedies of taxpayers. 








Edwards (135) analyzed the cases on school taxation so as to throw 
light on the authority to tax for school purposes, the effect of legal irregu- 
larity in the tax levies, the situs of property for tax purposes, the recovery 
of taxes illegally collected, the distribution of the tax money, and other 
issues. 

The major scurce of information on the current tax systems of the sev- 
eral states is the annual publication of the Tax Research Foundation (186). 
The 1933 edition has a section contributed by the Research Division of the 
National Education Association (186:203-7) showing, for each state which 
allocates the proceeds of specific state taxes to schools, the type of tax, the 
rate, the proportion devoted to education, and the particular school fund 
to which the tax is directed. _ 

The latest state-by-state review of laws concerning state school taxes 
was prepared by Swift and Zimmerman (185). The data are chiefly for 
1925, 1926, and 1927. The many changes which have occurred since then 
make a revision of this important study highly desirable. A review of the 
findings of this analysis from the point of view of the United States as a 
whole was presented by Swift in brief form in 1927 (184) and more fully 
in 1931 (180). 

Special analyses of the provisions of income tax legislation as a source 
of school revenue were made by Swift (183), Grimm (142), and the Re- 
search Division of the National Education Association (163, 164, 165). 
Swift (182) and Moody (160) studied severance tax legislation as a source 
of school support. These special studies indicate that corporation taxes 
were named as a source of state school revenue in the laws of thirteen 
states; business. and occupation taxes, in eight states; severance taxes, in 
seven states; inheritance taxes, in six states; poll taxes, in five states; 
tobacco taxes, in five states; income taxes, in five states; and gasoline 
taxes, in three states. 


Apportionment | 


General surveys of state support systems—The most complete, detailed 
and recent survey of the complex legislation in the field of state support 
was reported by Mort (162). His analysis involved a description of the 
significant provisions of the state support laws and a rating of these laws 
on a scale of values ranging from Complete, through High, Average, and 
Low, to Lacking. Earlier comprehensive surveys of major importance are 
those by Cubberley (129), Abel (105), Bruce (117), Baldwin (108), and 
Swift and Zimmerman (185). 

State aid for special educational projects—Important surveys of special 
laws concerning state aid for educational projects were reported in sum- 
mary form by Baldwin (108), Lehman (153), and Neulen (167). Since 
the organization and terminology is different in the different studies, accu- 
rate comparisons of trends are not possible. Table 2, however, brings 
together certain items of information which appear to be fairly comparable 
as between two or more of the studies. 
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Kindergartens—Vandewalker (191) found that about 1925 the states 
fell into three main groups with respeci to the legislation concerning the 
financing of kindergartens. The first group, including about eight states, 
derived kindergarten support from a special tax. The second group, con- 
sisting of about twenty states, supported kindergartens from a special local 
fund. The third group, of about ten states, supported kindergartens from 
the general school funds. 

Elementary schools—Whitney and King (195) reported in 1931, giving 
data for 1929, on state aid for elementary schools. The nine purposes of 
state aid to elementary schools most commonly found among the laws of 
the several states were: general relief, teachers’ salaries, supervision, trans- 
portation, equalization, consolidation, building aid, maintenance, and 
libraries. Twenty-eight other purposes were less commonly found. The 
methods of granting state funds revealed on analysis no less than seventy- 
one different items. Only seven of these were mentioned by the laws of as 
many as one-fourth of all the states: 


1. State pays differences between costs and specified tax. 
2. State pays total cost. 
3. State pays one-half cost. 


TABLE 2.—NUMBER OF STATES WITH LEGAL PROVISIONS FOR FINANCIAL 
Arp To CERTAIN SPECIAL PROJECTS, ACCORDING 
TO THREE INVESTIGATIONS. 





Number of states granting specified aid according to: 


Neulen (167) Baldwin (108) | Lehman (153) 
ES ee eee See : 
| | 
Prior | 1914 | 1917 | 1921 | About 
| to 1913 | -16 | -20 | -23 | 1926 1928 
Sa eae ee a. ee a es < 
Consolidation....| 11 17 | 23 | 26 19 11 
Secondary schools.| 24 27 | 31 | 32 27 25 
Junior colleges....|....... ee 1 
Seeamiaendonts | 10 12 13 14 1] 
Standard schools..|....... are B. shenmis oa. f 8 
Transportation. . 5 | 10 | 15 21 22 10 
Libraries... . . | 15 | 16 | 16 7 10 
Textbooks. ..... » | F 8 9 8 
Apparatus or sup 
Sie is 4s » < 4 | 6 6 7 
Supervision... ... > £ 2 10 | 13 > ] 
Buildings. ....... » | 14 | 16 10 
Americanization. . l 1 12 10 
Handicapped.. . 8 | 9 15 18 7 
Adult education... | a a. 4 7 ) 
Medical inspection 
and health edu- 
MMA Row conss 1 | rt @ 2 |---:. 5) 
| | 
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4. State apportions on basis of school census. 

5. State apportions on basis of average daily attendance. 
6. State pays flat sum to each school. 

7. State pays flat sum for each teacher. 


The legal requirements prerequisite to the giving of state aid totalled 
192. The following occurred in more than twelve states: 


Qualified teachers employed. 
Reports filed. 

State salary schedules obeyed. 
Eight-month term provided. 
Nine-month term provided. 
State approval secured. 


Junior high schools—Terry and Marquis (187), writing in 1924, found 
that only two states, Minnesota and Virginia, were granting special sub- 
sidies for the encouragement of junior high schools. 

High schools—Hood (145) reported in 1924 concerning the legal provi- 
sions governing the financing of rural high schools. At that time twenty-two 
states provided by law for separate corporations which possessed distinct 
taxing powers for high school purposes. A tabular digest of the laws in 
effect for rural high schools was included in the report. 

Junior colleges—F or some reason the legislation governing the financing 
of public junior colleges has been the subject of an unusually large number 
of studies. The latest fairly comprehensive analysis appears to be that pub- 
lished by Brothers (115). He found that state aid is provided for local 
junior colleges in only three states—California, Missouri, and Georgia. 
Local bond issues for financing capital outlays to junior colleges are 
specifically provided for by law in three states—Arizona, California, and 
Texas. Separate tax levies for junior college purposes are mentioned by 
the laws of six states. The texts of these laws, insofar as they apply to state 
aid, were summarized by Lawson (152) for 1930. In 1928 Whitney (194) 
found only ten states where the statutes made any reference to the financing 
of junior colleges. Carpenter (118) studied the legislation governing 
junior college finance enacted in a single year—1931. The financial re- 
quirements found in the statutes governing the establishment of junior 
colleges were summarized by Carr (120). Chambers (125) reviewed the 
legislation relating to junior colleges in nine states of the upper Missis- 
sippi valley. 

Education of crippled children—Keesecker (146) reported in 1929 on 
laws governing the education of crippled children in twenty-one states. 
State financial aid for this purpose is either authorized or required in 
seventeen of these states. Local financing is authorized or required in 
nineteen states. The same report gave a digest of the laws in force. 

Physical education—Storey, Small, and Salisbury (178) found that 
about four states in 1922 provided by law for state subsidies, especially 
for physical education in local school districts. 

Libraries—state and county aid—Koos (149) reported in 1927 on the 
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use of state and county funds for the encouragement of school libraries. 
Sixteen states have legislation empowering appropriation of state funds to 
public-school libraries. Ten states have laws authorizing county financial 
aid for this purpose. In all except one case these grants are administered 
by school officers. The amount of aid which may be granted ranges from 
$5.00 to $500.00 per school and from 5 cents to 80 cents per pupil. 

Buildings—Many of the studies already reviewed give incidental atten- 
tion to the laws governing the financing of buildings. A special report on 
this matter was published by Baldwin (109). He gave the provisions of such 
states as had at that time adopted building-aid legislation and evaluated 
the effect of these laws. 

Transportation—The decisions of the courts concerning the legality of 
expenditures for transporting children to school were incidentally reviewed 
by Trusler (188), Edwards (135), and Voorhees (192). A special review 
of the decisions in this field was prepared by Kelley (147). 

The most recent and complete analysis of existing statutes governing 
the financing of transportation was made by Sutton and published in a 
report of the National Survey of School Finance directed by Mort (162: 
374-425). Earlier studies of importance in these fields were made by 
Duncan (132, 133), Covert (127), and Lathrop (150, 151). 

Non-resident tuition in public schools—Both Trusler (188) and Edwards 
(135) have substantial reviews of the court decisions affecting the right 
of public schools to charge tuition. The former also cited a few decisions 
concerning tuition charged in private schools. Both studies indicated rather 
substantial agreement that tuition may not be charged of pupils in public 
elementary and secondary schools. Concerning tuition in public higher 
institutions and incidental fees in public elementary and secondary schools, 
the courts do not seem to have reached unanimity. 

The special problems involved in the payment of tuition by one school 
district to another have given rise to much litigation. Sutton, working 
under the survey directed by Mort (162:374-425), reviewed the cases in 
this field. 

The legislative enactments governing tuition have reference chiefly to 
the matter of tuition of children attending school in one district and re- 
siding in another. Sutton also dealt with this problem by classifying the 
statutes in a variety of ways to bring out the more common practices and 
to emphasize important divergencies from the general rules. 


Control of Funds and Expenditures 


General surveys—Yakel (196) studied the legal controls which are ex- 
ercised by statute or common law over the expenditure of school funds. 
He concluded that the legislatures attempt to regulate by law many details 
of school administration which might better be left to administrative de- 
cisions. Yakel (197) also published a separate brief report on the control 
of local school expenditures by state educational authorities. He reported 
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that only seventeen states provide definitely for withholding state funds 
from local school districts for violation of regulations of state departments. 
However, very few suits have been brought under these laws, indicating, 
according to Yakel, either laxity on the part of the state department or 
fairness in the administration of the funds. 

Patty (168) studied court decisions and statutes bearing on the custody 
of public funds for secondary schools. His tables showed the number and 
names of states requiring by law certain types of depositories for school 
funds, the use of a voucher system of expenditures, the furnishing of 
bonds or other securities by custodians, prosecution of persons illegally 
diverting school funds, the removal and punishment of school board mem- 
bers who fail to act in accordance with laws governing school expendi- 
tures and other related provisions. His study also included reference to a 
number of court decisions in this field. The general picture shows a notice- 
able lack of uniformity in handling school funds. 

Linn (156) analyzed the statutes requiring depositories to furnish security 
for school funds in their care. He found such lezislation in only twenty- 
six states. Personal bonds are acceptable as security in fifteen states; col- 
lateral security is permitted in twenty-one states, and corporate depository 
bonds in twenty-six states. 

Schmidt (172) studied the status of mandatory state legislation affecting 
the minimum educational program. A number of his conclusions relate to 
finance. The most common provisions governing school finance found in 
the laws of the states were: 


Fixing a maximum local tax.......... TEP ee wee 34 states 
Requiring that school taxes be levied .. , tre f 
Requiring that a minimum tax be collected locally eae 
Fixing a maximum bonded indebtedness .... 29 states 
Specifying the accounting system . es ie 5 states 


Brubacher (116), analyzing the judicial decisions of the New York state 
commissioner of education, devoted some consideration to school finance 
matters. He found that, in the growth of the New York state school aid 
system, “the coordinating force of a central appellate tribunal in the edu- 
cational system has been almost indispensable to the whole process.” 

School budgets—Statutory provisions governing school budget pro- 
cedures were surveyed by Twente (189) and reported in 1923. His princi- 
pal conclusions are summarized in Table 3. 

Permanent funds—The legislative history of state permanent school 
funds was fully traced through 1905 by Swift (181). There has been no 
comparable nationwide survey since that time. Dienst (131) made a special 
study of the legislative and judicial history of the permanent school fund 
in Idaho. 

Reserve funds—Ketler (148) analyzed the state laws bearing on reserve 
funds in school districts. His principal finding is the lack of adequate 
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statutory authority for building up special funds to meet later expendi- 
tures. 

Municipal relations to school finance—An analysis of the various legal 
inter-relations between the financing of schools and of municipal govern- 
ments was made by Frasier (139). He identified nine different classes of 
such relationships: 


. Elected school boards, fiscally independent. 

. Appointed school boards, fiscally independent. 

. Elected school boards, partially independent (California). 

Elected school boards, partially independent (Oklahoma). 

Elected school boards, budget passed on by voters. 

. Elected school boards, budget passed on by county budget commission (Ohio). 
Elected school boards, fiscally dependent. 

. Appointed school boards, budget passed by board of school estimate (New Jersey). 
. Appointed school boards, entirely dependent. 


CENA wy e 


The court decisions in this field were most recently analyzed by Ed- 
wards (135). His conclusions, in line with those reached by previous in- 
vestigators, show that a city has no inherent rights in school finance 
matters. Whatever powers it may possess in this area are merely those 
conferred upon it by statute or charter. 


TABLE 3.—STATUTORY PROVISIONS GOVERNING SCHOOL BUDGETs. 
AFTER TWENTE (189) 








| 
Number of | Average 
Provision | states including | or 
provision | modal provision 
1. Date of beginning fiscal year..... 36 | July 1 in 30 states. 
2. Period between presentation of budg- 
ets and beginning of fiscal year...... 15 One month or less in 


| 8 states. 
3. Definition of budget items. | Less than 5 budget 
| classifications in 24 


states. 





Linn (156), quoting J. E. Smith, reported the agent legally responsible 
for the collection of school taxes in the small school unit of each state. 
The laws of twenty-eight states assign this task to the county tax collector, 
five to the collector appointed by the county or local boards of education, 
and seven to the town or township tax collectors. 

School bonds—Trusler (188) showed that school districts may not issue 
bonds except in the exact manner and for the purposes provided by statute. 
School bonds not so issued are void. Bonds issued in excess of the debt 
limit have been held void even for the amount within the limit, in Missouri ° 
and the Federal Courts. In Kentucky and Michigan, however, only the 
excess is void. Similar conclusions were reached in later studies by Edwards 
(135), Garvey (140), and McElhannon (158). 
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J. H. Smith (174) studied limitations on school indebtedness. He re. 
ported that twenty-five states have such limitations in the constitution and 
twenty-two additional states place statutory limitations on indebtedness. 
The trend was toward more detailed constitutional provisions, expressed 
as a percent of the value of taxable property, the average limitation being 
fixed at seven percent. Schussman (173), reporting four years earlier, 
gave figures which yield a median bond limitation of 5 percent of the 
assessed valuation. 

Fowlkes (138) surveyed the purposes for which money raised by sale of 
bonds may be expended. Erection of school houses was a legitimate purpose 
in forty-five states, refunding outstanding debts in thirty-eight states, fur- 
nishing schools in thirty-seven states, acquiring school sites in thirty-five 
states, repairing school buildings in twenty-four states, building additions 
to existing buildings in fifteen states, maintaining schools in thirteen states, 
teachers’ salaries in three states, meeting emergencies in two states, and 
libraries, vocational training, detention schools, playgrounds and gym- 
nasiums, and school property insurance in one state each. The same 
study reports the length of term for which school bonds may regularly be 
issued. The median maximum term was thirty years in the Eastern states, 
twenty-five years in the Southern states, nineteen years in the Great Lakes 
and Great Plains sections, and twenty years in the Western states. Schuss- 
man (173), using a different series of geographical areas, showed a median 
maximum for the United States of 22.5 years. Four states also fix minimum 
terms of from three to ten years. 

The election and other requirements for issuing bonds were analyzed by 
Garvey (140). The number of voters necessary to demand a school bond 
election varies from five in Wisconsin to two hundred in Alabama; the 
percent of voters required for the same purpose ranged from 15 percent 
of the qualified taxpayers in Arizona to 51 percent in Kansas. Notice con- 
cerning the election must be given in advance, the time ranging from at 
least six days in Connecticut to thirty days in Alabama, Louisiana, and 
North Carolina. Notices of election must be posted at three places in 
most states. Newspaper notification is also usually required. Most states 
require a simple majority of the votes cast to authorize the bonds; some, 
however, require a three-fifths or even two-thirds majority. Over half the 
states agree to 6 percent as the maximum interest rate. This finding was 
verified by Schussman (173), who also reported that more than half the 
states forced the sale of school bonds below par. Only five states require 
serial bonds; four require that state agencies be given the first option in 
the purchase of school bonds. 


School Finance Systems in Individual States 


Studies of the status and development of school finance in individual 
states have been numerous. Detailed discussion of each is not possible. A 
number of recently reported comprehensive state studies known to the 
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writer of this chapter are listed for convenient reference in Table 4. Brief 
descriptions in general books or articles on school finance, studies cited 
elsewhere in this chapter, and studies which propose changes rather than 
describing present legal requirements, are not included in this table. The 
references in the table illustrate the kind of material which is probably 
available, in published or unpublished form, for practically every state. 


Constitutional Provisions 


The financial provisions for education made in the state constitutions 
have frequently been studied. Two such reports appeared recently. Lide 
(154) emphasized present conditions; Matzen (157) gave a more com- 
plete historical account. Some of Lide’s principal findings are: 


1. Thirty-six constitutions designate the source of permanent state school funds. 

2. Twenty-two constitutions prescribe the management of permanent state school 
funds. 

. Thirty-one constitutions provide perpetuity of principal of permanent funds. 

. Thirty constitutions deal with apportionment of school funds. 

. Sixteen constitutions deal with local (chiefly county) school funds. 

. Twenty-three constitutions limit local school tax rates or bond issues. 

. Thirty-four constitutions prohibit expenditure of public school funds for sectarian 
purposes. 


SD eS Ww 


TABLE 4.—RECENT TYPICAL SURVEYS OF STATE SCHOOL FINANCE 








LEGISLATION 
State | Author of Report State | Author of Report 

Colifornia.........| Morgan (161) | New York........| Soper (175) 
Colorado. ..... ..| Sowers (177) || North Carolina. Grigg (141) 
Delaware.........| Daugherty (130) | 
Florida...... sees! Strayer (179) | Oregon Rainey (170) 
ee | Ellison (136) ] Pennsylvania. . Walsh and 
Illinois... .... ..| Binnion (112) | | Walsh (193) 
Indiana...........| Allman (106) || Rhode Island. ....| Carroll (122) 
Kansas......... .| Andrews (107) || South Carolina | Harton (144) 

i] 
Kentucky........ | Ligon (155) | Tennessee........| F. H. Barber (111) 
Louisiana......... Harris (143) ee | Bowman (114) 

| | 

Maryland.........| Cook (126) || Washington.......| D. A. Barber (110) 
Michigan..... ...| Edmonson (134) || West Virginia... . | Cavins (123) 

i 
Minnesota........ | Engelhardt (137) || Wisconsin. .......| Patzer (169) 
RS Lo. wo Cramer (128) || Wyoming...... | Reusser (171) 


New Hampshire. . .| Bishop (113) | 
New Jersey....... Morse and 


| 
Anderson (159) | 
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Matzen’s principal conclusions appear to be that: 


1. The number of sources constitutionally provided for permanent school funds in- 
creased from 1846 to 1912. School lands have been the major source. 

2. Constitutional provisions for a state-wide school tax or state school appropriation 
have been adopted in eleven states. These were all enacted between 1846 (Iowa) 
and 1912 (Arizona). 


Periodical Reviews 


Certain general periodical studies in the field of school law contain sec- 
tions relative to school finance. Chambers (124) edited and published in 
1933 a yearbook of school law which supplies a digest of recently decided 
cases. A chapter on school taxes was contributed to the yearbook by Lentz 
and one on school lands and funds by Schad. 

Summaries of school legislation are published annually by the Research 
Division of the National Education Association (119, 121, 166) and 
biennially by the U. S. Office of Education (190). All of these summaries 


contain sections on school finance. 
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CHAPTER VII 
School Property 


Studies of the statutes concerning the power of a school district to 
acquire and manage school property are comparatively lacking. Quite 
extensive investigations have been made by Edwards (198), Hodgdon 
(199, 200), Punke (201), Trusler (202), and Weltzin (203), relative to 
judicial determinations and substantive law which show the general 
philosophy of school law in relation to school property. There still 
remains a large field of investigation in statutory law to be explored 
which would be a very important field from the standpoint of education. 
A comparative study of the various statutes of the different states is 
being made at New York University in the School of Education. The 
aim of this study is to formulate some definite policy that will benefit 
educational practices and to discover how far the state has gone in refer- 
ence to school property to make it meet the modern requirements in 
educational practice. A rather superficial study seems to indicate that 
some states have done a great deal to bring the statutes concerning school 
property in line with advancing ideals in education, while in other states 
no definite policy has been formed to correlate educational progress with 
the use and operation of school property. The law has grown up in a 
hit-and-miss fashion without the assistance of well-trained educators. 

No study of any significance has been made of statutory law governing 
school property, except in connection with judicial determinations and 
case law. This chapter will consider only such statutory law as has 
been passed upon by the courts and will deal more specifically, but 
briefly, with the general law formulated by the courts as found in such 
studies as have been made. Because of limited space, no detailed cita- 
tions or consideration is given outside of the statement of general prin- 
ciples. School textbooks are discussed in Chapter XI. 


Acquisition and Ownership 


The federal or state constitutions do not create either a school district 
or a board of education. These agencies are brought into being by various 
state legislatures. The legislature creates these agencies with limited 
powers to carry on the work of education. In all matters concerning 
schools, the legislature is the final power. The acquisition, ownership, 
control, and maintenance of school property are legislative matters; in 
other words, the state is the source of all power associated with school 
property. The local unit, such as the municipality, has no concern what- 
soever regarding school property unless the legislature of the state has 
by statute or through implication or interpretation of the statute given 
the local units such power. 
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The school districts or the local boards of school control have no 
power to acquire and hold property for school purposes unless that powe1 
has been granted to them through the state legislature. The state legisla. 
ture usually vests the ownership of school property in boards of schoo! 
control or in other agencies which must hold the property as state prop- 
erty separate and distinct from the municipal property, and this prop- 
erty must, in general, be held in fee simple, since it is acquired for the 
sovereign power. Although ownership of buildings may sometimes be 
vested in the municipality, the buildings are still generally considered 
state property and since they are state property they are not subject to 
taxation, unless the land is used for other purposes than for schools. 
School corporations which exist by prescription have the same power 
of acquiring school property as that given by statute to regular, organized 
school districts. 


Power To Select a School Site 


A schoolhouse site may be any size as may be reasonably required 
unless a statutory limitation fixes the size. Playgrounds may be included 
in the land selected for school sites and this is true even when the statute 
merely gives the board of school control the power to acquire school- 
house sites without mentioning the power to acquire land for play- 
grounds. The legislature may fix the site for schools or it may delegate 
the power to the school district or to the board of school control. Where 
the legislature fixes the site, it is a command and must be followed, but 
if it is impossible to build on the site in compliance with the statute, 
then the statute becomes only directory. If the selection or designation 
of the site is given to the voters of the school district, the board of school 
control has no power to select any other site or to build on any other 
ground. If the statute gives the board of school control the power to 
designate land on which a schoolhouse is to be constructed, the voters 
of the district have no power to vote or expend money for schools on any 
other site than that designated by the school board. When a site has been 
selected, the agency having the power to make the selection also has the 
power to rescind the action if no rights have accrued to a third party. 
If the statute of the state specifically delegates to a certain agency, such 
as the board of school control, authority to make such selection, then 
such agency has no power to delegate its authority to another. 

Once a school or site has been selected and used, the agency of the 
legislature has no power whatsoever to change the schoolhouse site unless 
it has been given such power specifically to do so by statute. A board of 
school control being merely an agency acting for the legislature has no 
power to modify or limit its power or right in the selection of school 
property. In other words, it must adhere strictly to the provision of the 
statute. 
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Conveyance of School Property to School Districts 


Where boards of school control are authorized to acquire and hold 
property, they may ordinarily contract for the acquisition of property 
for school purposes by purchase or lease. A majority or a quorum of a 
board must be present in order to transact business. No individual member 
of a board may make a binding contract for the purchase of property or act 
in his individual capacity for the school district. In the absence of a 
statute, silence of any member of a board of school control concerning 
any proposition requiring a vote on the purchase of school property may 
be considered as an affirmative vote. 

Boards of school control may acquire school property by deed, devise, 
bequest, eminent domain, adverse possession, grant, and dedication. The 
board of school control has no authority to accept land for school use 
when the title is clogged by conditions and qualifications repugnant to 
public policy or detrimental to, or inconsistent with, the purpose for 
which schools are created, unless such conditions or qualifications can be 
treated as void or as mere surplusage so as to create ownership free from 
all conditions or limitations. 


Change of School Site 


It often happens that school sites must be changed because of the con- 
ditions surrounding them which have arisen subsequent to their acquisi- 
tion. A board of school control has no inherent power to change a school 
site. Its power must be derived from the statute of the state. Any enlarge- 
ment of a present site must be considered as a change in site and the 
statute applying to a change in site should be followed. 

The statutes of various states provide different ways for making a 
change in a school site. In some states, the voters of the school district 
authorize the change; in other states, the board of school control has dis- 
cretionary powers to make such changes as may be deemed best. The 
court will never interfere with the change of location of a schoolhouse 
site, unless there is a violation of the terms of the statute or fraud or 
misconduct on the part of those in authority to make the change. It is 
not unlawful for any member of a board of school control or any of his 
relatives to make contributions to a new schoolhouse site. 

The removal of a schoolhouse to a new site at unusual times when those 
interested in the change would be unable to know about it is not in itself 
illegal. A location for a schoolhouse site cannot be changed unless there 
are funds available for that purpose. Where a change is made and there 
are no funds available, the members of the board of school control may 
become personally liable. 

New statutes restricting the use, location, size, etc., of school sites do 
not apply to sites already in existence. Such statutes if made applicable 
to existing sites would be unconstitutional as taking property without due 
process of law. The authority to make any change in a school site must be 
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exercised by the officials designated in the statute. They have no power 
to delegate their authority to anybody else. 

In locating a school site the board of school control must take into 
account the distance children must travel and this distance is usually 
measured by the roads actually opened and passable and not as the crow 
flies. The court will recognize that it is not possible to locate schools so 
that they will be equally convenient to all pupils. 

School boards should keep a careful record of all proceedings in regard 
to the changing of school sites. These records will not be given a narrow 
and technical construction if they are not complete in every detail. The 
actual intent will be ascertained, if possible, from the records available. 
Parol evidence may be admittéd as to actual facts as incomplete records 
alone will not be allowed to defeat the change. 


Power To Provide and Erect School Buildings 


The power to erect school buildings is expressly or impliedly conferred 
by statute. It is never inherent in a school district. The provisions for the 
construction of a school building are ministerial in character and the 
power cannot be exercised to gratify a whim, caprice, or passion, but 
must be exercised in good faith and in the public interest. School authori- 
ties as a rule have a wide range of discretion in the power of providing 
buildings and the court will not interfere with this discretion unless it is 
manifestly abused. 

In some districts the city superintendent of schools has been given the 
authority or responsibility to advise the board of school control in respect 
to needs and plans for a new building. The law of Texas is one of the 
most outstanding pieces of legislation in this respect. 

Another method devised for the construction of school buildings as 
well as the care of the buildings and the ground is the dual system. This 
is practiced in Kentucky, Michigan, New Jersey, and Ohio. In these states, 
the city boards of education employ business managers and delegate to 
these employees the management and construction of all buildings, re- 
gardless of whether they have any knowledge of the educational needs of 
the community or not. In some states the final approval of all plans for 
new structures is given to the state department of education. 

A board of school control unless limited by the statute may use its 
discretion in respect to the type of building to be constructed and it may 
also levy additional sums to those voted, if additional sums are required 
to build a type of building that the board of school control has deter- 
mined the district needs or demands. 

Municipalities may erect school buildings if the power to do so has 
not been given to special boards and there is no statute which forbids the 
erection and maintenance of a schoolhouse. Contracts for the erection of 
school buildings must be ratified. A voidable contract may be ratified by 
accepting and using the building or by a specific act of the school authori- 
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ties for the district. No mechanic’s lien can be had against a school 
building. The power to establish schools carries with it the power to levy 
taxes to build schoolhouses. 


Control and Possession of School Property 


School land is not a public ground in the ordinary sense to be used 
indiscriminately. School districts or officials hold a qualified title and 
possession of all school property. They may exercise no absolute do- 
minion to which private property is subject. A board of school control 
has a right to protect school property from destruction and disturbances 
and from interference. The power to preserve order on school property 
is a subordinate matter and need not be authorized by a board of school 
control or district. 

The power to insure school property is implied unless there is a statute 
to the contrary and such power gives the right to insure in any type of 
insurance company recognized by the state, unless there is some consti- 
tutional or statutory provision to the contrary. Police power in respect 
to municipal regulations may or may not be extended to school property 
in accordance with the point of view of the courts of the particular states. 
The better and more logical conclusion seems to be that the municipality 
would have no right to impose its regulations upon school property 
unless given that right by the legislature (202: 283). School districts as a 
rule have an implied power to keep school property in repair and usable. 
The condemnation of dilapidated school buildings is usually provided for 
in the statutes of the state in which the property exists. 

The school property has but limited uses in many of the states and 
these uses are limited to school purposes only. Other states have taken a 
broader view of education and have permitted schoolhouses to be used 
for a variety of purposes which are of educational and moral benefit to 
the community. School buildings owned and controlled by municipalities 
may be used for purposes which would not be legal for a school district. 
There is a great difference in opinion in respect to the use of school- 
houses for religious services and as to whether or not the reading of the 
Bible in schools makes the schoolhouse a place of worship. This matter 
depends upon the construction of the law by the courts. The use of school 
property for theatrical and other social purposes depends upon the statute 
and the interpretation of the court. A teacher’s residence may be a part 
of the school building. Public-school buildings cannot be used for dormi- 
tories. Unused schoolhouses may be leased for other than school pur- 
poses. Schoolhouses in general may be used for township purposes. 


Disposition and Loss of School Property 


A school district has no power to sell, lease, or otherwise dispose of 
any school property whatever, except by authority of the legislature or by 
constitutional provision, unless the property is unfit for use; in this case. 
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it has implied power to make a sale. When school districts have authority 
to sell property the question as to whether certain property is any longer 
required for school use is a discretionary matter for the district or for 
officials to whom such authority is given. The sale of school property 
must be made in strict compliance with the statute authorizing the sale. 
School boards cannot sell property for the mere purpose of profit as they 
have no power to barter or trade and no conveyance of school property 
can be made without a consideration. But a sale of school property for 
less than its value, if fairly and honestly made, will not be interfered with 
by the courts. A sale of school property must be made for cash. An unau- 
thorized or invalid sale of school property by an agent may be ratified by 
the board of school control. A board of school control may rescind a sale 
of school property on grounds of fraud by restoring what has been paid 
for it. In some jurisdictions, the board of school control has no power to 
lease land for the production of oil and gas or for mining purposes, but 
the better view is that they may do so under the implied power of pre- 
serving the natural resources found on the land for the benefit of the 
school and the taxpayers of the district. 

By the weight of authority school districts cannot lose property through 
the law of adverse possession, since school property is state property. 
The state may change school district boundaries at any time and school 
districts have no claim or contractual rights which will prevent such a 
change. The alteration of boundaries of school districts does not violate 
any right guaranteed by the federal Constitution since the Fourteenth 
Amendment does not apply to governmental agencies nor does it restrict 
the power of the legislature over its agencies. 

As a general rule, when new school districts are made out of old school 
districts, the property of the old district passes to the new district (200: 
251-52). The power to mortgage school property must be conferred by 
statute. A bequest of school property for public use is valid, even though 
the state maintains free public schools; the district will not lose property 
so donated if no specific grantee is named, as the public is an ever-existing 
grantee, capable of taking all property dedicated to public use. 

Boards of school control in dealing with matters concerning school 
property should bear in mind that they are merely agents of the state and 
as agents their power and duties are limited. They should never take any 
power for granted, but should act only with the authority of the statute 
and according to the interpretation which the courts have placed upon 
the statute. 
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CHAPTER VIII 


Tort Liability of School Districts, Officers, 
and Teachers 


In 1880 one Finley Burke (205), a lawyer of Council Bluffs, Iowa, 
wrote A Treatise on the Law of Public Schools. This little volume con- 
tained a brief mention of the subject of tort liability in public schools 
(205: 53-54). In 1883 Lyndon A. Smith (215: 33-34, 55-57, 77-78) com- 
piled for the Bureau of Education a circular on Recent School Law De- 
cisions, wherein this subject received some attention. Since this latter date, 
research in the field of school law seems not to have commanded much 
attention until well within the last decade, when an increasing number of 
studies have been published. This chapter reviews briefly the major studies 
in-so-far as they treat the subject of the non-contractual liabilities of 
public-school corporations, individual officers, and teachers. 


LIABILITY OF SCHOOL DISTRICTS 
The General Rule of Non-Liability 


A long and almost unbroken line of court decisions has declared that 
school districts may not be held to respond in damages to persons injured 
non-contractually in or by our public schools. Burke (205: 53-54) 
pointed this out in 1880 as did Smith (215: 33-34) three years later. 
Later studies show that the general rule of non-liability has been closely 
followed down to the present time. Voorhees (218: 55-58) set forth the 
general rule of non-liability of school corporations in tort. Ten years 
later, Carmichael (206) wrote a master’s thesis discussing the legal lia- 
bility of school boards, and in the same year Prince (213) stated the 
general principles of school district tort liability and their applicability 
in the state of Nebraska. It was in 1926, also, that Edmonson (207: 
57-59) showed the usual rule as generally applicable in Michigan. In 
1927 Trusler (217) and Woellner (224) discussed the general principles 
of school district non-liability. Perhaps the most adequate study of this 
subject to appear by this time was that of Edwards (210) in 1929. 
Weltzin’s study (219) of the legal authority of the American public school 
first appeared in 1930 and in an extended and revised form in the fol- 
lowing year. This work makes the study of tort liability its major concern, 
treating the question of the liability of the school corporation quite ex- 
tensively (219: 87-147). In June, 1933, Edwards (208) published the 
most complete study in school law yet to appear, his chapter, “Tort Lia- 
bility of School Districts,” being of the same substance as the article of 
1929 mentioned above. 
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Legal Principles Supporting the General Rule of Non-Liability 
of School Districts in Tort 


The common-law rule which absolves school corporations from tort 
liability in most states was expressed by Weltzin (219: 88) as follows: 


The school corporation as a branch or an agent of the state engaged in the execution 
of the governmental function of furnishing education to the public, a duty involuntarily 
imposed upon it by the state, is, in the absence of statute to the contrary, protected to 
the same extent as is the sovereign state from responsibility for its own torts or those of 


its servants, resulting either from misfeasance or non-feasance in execution of its pub- 
lic duty. 


This state agency in a governmental function as the chief source of the 
school district’s immunity from tort liability was also shown and the 
ancient source of the doctrine excellently set forth by Edwards (208: 359) : 


The doctrine is, indeed, of very ancient origin. It grew out of the theory of sovereignty. 
It is based on what was supposed to be the medieval dogma that the king could do no 
wrong. In America there was no king, but the state was assumed to be sovereign, and 
the theory took the form that the state could not be sued without its consent. Moreover, 
immunity from liability has been extended to such quasi-corporations as the state has 
created for the execution of its policies. These subordinate agencies of the state are 
emanations of sovereignty and are no more liable than is the sovereign itself. 

A number of reasons, other than that of state agency, have been em- 
ployed by the courts to immunize school corporations from tort liability. 
Such is the reason in a Pennsylvania case quoted prominently by Trusler 
(217: 391-92) and Weltzin (219: 90). A school board had negligently 
allowed a dangerous procedure to be regularly employed by a school 
janitor in building fires, whereby a child was badly burned. The district 
was held not liable, however, for it was declared that to allow recovery 
would result in a weak and poor district being saddled with a heavy bill 
of damages. Individual advantage, said the court, must give way to public 
welfare. Another argument widely used to protect school districts from 
liability when the injury has been caused by an act of an employee of 
the school is one that declares that no such master and servant relation- 
ship exists between a school corporation and the employee as to make the 
former responsible for the results of the acts of the latter (208: 361; 
213: 67; 217: 383; 218: 50; 219: 91-92). Sometimes non-liability has 
been based upon the ground that school districts have no power to raise 
money and expend funds for the payment of damages (208: 361-62: 
217: 392-93; 218: 56; 219: 90). Rather inane is the so-called ultra vires 
argument, used in a few instances, as pointed out by Edwards (208: 373- 


74) and Trusler (217: 394) and quoted by the former from an Ohio 
case: 


The board is not authorized to commit a tort—to be careless or negligent—and, when 
it commits a wrong or tort, it does not in that respect represent the district, and for its 
negligence or tort in any form the board cannot make the district liable. 
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Exceptions to the Usual Rule of Non-Liability 


School corporations have in a relatively few instances been held liable 
in tort actions. Among these instances are the “nuisance” cases: a Michi- 
gan and a New York case in which the injuries occurred off school prem- 
ises but by reason of negligent acts of the school corporations (208: 394; 
217: 394; 219; 145). Edwards also included here a Philadelphia case, 
the inclusion of which might be questioned since the action was against 
a city and not a school district. Trusler (217: 395-97) made a distinction 
of those cases in which school districts are enriched by their tortious acts, 
though the distinction has not been widely followed. 

The most consistent and perhaps the only real break with the common- 
law rule of non-liability has occurred in the state of New York. Burke 
(205: 54) noted this tendency in 1880. It received considerable attention 
from Edwards (208: 363-65), Prince (213), who took exception to the 
reasoning supporting it, Woellner (224), and Weltzin (219: 138-45). 
Trusler (217: 395), rather strangely, did not give it much of a place. 
In New York the rule seems now well established that school corporations 
are liable for the results of the tortious acts of the board of education 
itself, though not for such acts on the part of its subordinates. Trusler 
(217: 395) called this a “questionable refinement.” Edwards (208: 364) 
pointed out that the New York school district cannot avoid liability, how- 
ever, if the injury grows out of the negligent performance by a subordi- 
nate of duties imposed upon the board itself. 


Modification by Statute 


In a few cases, notably in California, but also in Washington and 
Oregon, statutes have been passed which allow school districts to be held 
‘liable to pay damages in tort actions. Woellner (224) and Prince (213) 
touched on the matter. Weltzin (219: 113-48; 220) discussed the statutes 
at some length and in some detail, following their development and in- 
terpretation in the courts. He contended that there is a tendency today to 
hold school districts more strictly to account than formerly. 


Advisability of Modification of the General Rule 


It is coming to be felt quite widely that the common-law rule which 
exempts school districts from liability in all cases, even those of flagrant 
negligence, is unnecessarily harsh. It has been pointed out that if there 
is to be a change it must come from the legislatures and not from the 
courts. (208: 376-77.) Another writer (219: 236-40) in discussing the 
question generally suggested as a remedy a statute allowing a limited 
recovery by injured persons against school corporations. 

To a certain extent this may be accomplished through workmen’s com- 
pensation laws. In some states these now protect employees in cases of 
injuries, and no doubt an extension of the same principles could provide 
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protection to injured pupils. Thiel (216) made a study of the operation 
of such laws. 


PERSONAL LIABILITY OF SCHOOL OFFICERS 


The question of the personal liability of school officers is a vital one. 
If such officers were not granted at least a degree of immunity, few re- 
sponsible men could be found to accept the hazards of school board mem- 
bership. The law has protected such officers to a rather large extent. 
School officers share in the immunity granted to administrative officer: 
generally, but it is not a complete coverage for under certain circum 
stances liability does attach to their acts. 


General Rules of Non-Liability of School Officers 


It is pointed out by most writers that in the first place the duties of 
school officers are of two kinds: discretionary and ministerial. Genera] 
rules protect such officers from suits based upon injuries resulting from 
errors in judgment when unaccompanied by malice, but make them liable 
for results of neglect to perform or negligent performance of ministerial! 
duties that call for no exercise of judgment. Voorhees (218: 101-3) men. 
tioned these rules briefly. Trusler (217: 405-6) discussed liability for 
ministerial acts. Weltzin (219: 149-52) devoted considerable space to this 
subject, and Edwards (208: 378-81) has a lucid discussion of the matter. 

Another source of protection to the school officer is the fact that most 
acts of a school board are corporate acts of the board as a whole, hence 
neglect to act or negligent action is a wrong of the body and not of the 
individuals composing it (217: 403-4; 219: 152-54), nor are school 
officers held for tortious acts of employees of the district (219: 154-55). 


Liability for Negligence in or Failure To Perform Ministerial Acts 


Where duties placed specifically upon individual members of school 
boards are negligently performed or are not performed at all, then such 
officers may be held liable personally for injuries resulting therefrom. 
Most writers discuss this rule and its variations (208: 381-86; 217: 
405-7; 219: 155). Liability for loss of school funds or their misappro- 


priation is shown by most writers to arise from this rule (208: 394-401; 
217: 407; 219: 155-59). 


Applications of These Principles 


Most writers go into considerable detail in treatment of the rather 
complex applications and variations of these general principles. Thus 
Weltzin (219: 182-91) and Trusler (217: 408-10) discussed the rules 
governing cases of libel and slander. These discussions are all well sup- 
ported by references to the legal authorities. To these expositions readers 
must be referred; the references cited in the preceding sections will lead 
to them. 
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LIABILITY OF TEACHERS 


The subject of the tort liability of teachers usually involves, and in fact 
centers around, the question of the handling and punishment of pupils. 
It is an old subject and a number of legal writers who are not here listed 
have treated it. Burke (205: 119-32) devoted a short chapter to it and 
L. A. Smith (215: 77-78) touched it. Voorhees (218: 166-76) discussed 
it at some length. Trusler (217: 1-34) considered the matter in his 
chapter on “Authority and Responsibility of Teachers.” Weltzin (219: 
193-236) devoted a chapter to a consideration of the general rules and 
one exclusively to the subject of corporal punishment. The last chapter 
of Edwards’ recent book (208: 566-81) is devoted largely to it. The ques- 
tion is also bound up with that of the authority to make and enforce rules 
and regulations governing pupils and their studies. Each of the studies 
mentioned also treats this subject. From time to time reports of studies 
have appeared in the periodicals, though for lack of space these are not 
referred to here. The latest one by Bolmeier (204), however, might be 
mentioned. 


The Teacher’s Authority and Liability 


To whatever degree the public-school teacher (and this term as used 
in school: law usually includes superintendents, principals, and super- 
visors) is vested with immunity from tort liability, such immunity arises 
from the peculiar relation between the teacher and the pupil. Studies of 
the liability of teachers, therefore, usually include a consideration of 
this relationship. The teacher, it is said, stands in loco parentis, that is, 
in the place of the parent, and thus achieves a privileged position (204; 
217: 1-2; 219: 194-97). The teacher, therefore, has the right to enforce 
reasonable rules and regulations and to punish for infractions thereof. 
Punishments that most often bring the teacher’s liability into question 
are those of expulsion and corporal chastisement. The general rule is 
that teachers are not liable for administration of reasonable punishment, 
without malice and for a proper cause. The cases have been carefully 
studied by the various writers and the lines of authority that follow and 
vary from the general rule have been pointed out. Thus Voorhees (218: 
166-76) discussed the “Right To Chastise Pupils” and “Right To Expel 
Pupils.” Trusler (217: 4-24) set forth the limits of permissible punish- 
ment and discussed applications and variations. The whole matter was 
carefully studied by Weltzin (219: 193-236), including a consideration 
of the liability of a teacher for libel and slander in which some rather 
different rules apply. Edwards’ discussion (208: 566-81) of the subject 
is an excellent one as is the latest study of Bolmeier (204) on corporal 
punishment. Even the general rules cannot be set forth fully here. The 
reader is, therefore, referred directly to the original studies. 
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Criticisms of Legal Permission To Inflict Corporal Punishment 


Several writers indicated their conviction that the use of corporal pun. 
ishment is a vestige of medievalism. They agreed that strict regulation 
must characterize it while allowed, but that prohibition of it may even. 


tually be expected (204; 219: 240-42). 
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LEGAL SOURCES Si 

care 

The professional books of law are often not given much heed by school in ] 
people interested in school law, yet those sources often contain the most resp 
complete exposition of many phases of the subject. These sources include age! 
legal textbooks, annotated case reports, legal periodicals, and legal ency- cont 
clopedias. None of these has been cited in this chapter. Yet the writer does mez 
not want to close the chapter without mentioning the most complete ac- trer 


count of school law in existence. It is the treatment of “Schools and Schoo! 
Districts” in volume 56 of Corpus Juris (214). 





CHAPTER IX 
The Legal Status of Teachers 


Studies of the Statutes Governing Teacher Status 


State laws and regulations governing the certification of teachers were 
carefully analyzed in two studies by Cook (230, 231), the first appearing 
in 1921 and the second in 1928. These studies supply information with 
respect to the statutory provisions of the various states on such matters as 
agencies which issue certificates, number, name, and classification of 
certificates, suspension and revocation of certificates, scholastic require- 
ments for teaching certificates, minimum prerequisites for certificates, and 
trends in certification of teachers. 

The most detailed and comprehensive analysis of the statutory pro- 
visions governing teachers’ contracts was made by Anderson (226). He 
analyzed the statutes of the several states with respect to stipulations in 
contracts with teachers, the duties of teachers, causes for and procedure in 
dismissal, and the right of teachers to appeal from local board decisions. 
Anderson’s investigation is supplemented by a later and somewhat similar 
study by Dean (232). Morrison (240) made a detailed study of the 
statutory provisions which determine the legal status of the city superin- 
tendent. In a number of tables he showed the various duties, advisory, 
initiatory, and independent, which are imposed upon the superintendent 
by statute. He treated in detail, also, the legal relationship of the super- 
intendent to the board of education, the public, municipal authorities, 
subordinates, and county and state officials. Salser (246) analyzed the 
state laws in force in 1924 relating to the employment and dismissal of 
teachers. A valuable study of teacher-tenure legislation was reported the 
following year by Hunter (236). A similar study was made in 1932 by 
the National Education Association (242). 

In 1920 Studensky (249) made a critical and descriptive study of 
teachers’ pension systems in the various states. In the appendix to his 
book there is in tabular form a comparative analysis of teachers’ pension 
systems as well as an index to all legislation relating to teachers’ pensions. 
Phipps (245) made a comparative study of the legal provisions for 
teachers’ pension and retirement systems in force in 1924. He analyzed 
provisions of state laws as related to the agencies for granting pensions, 
sources of money, and practices in granting pensions. Attention should be 
called to a recent investigation of teacher-retirement systems appearing 
in a bulletin issued by the United States Department of Labor (251). The 
Carnegie Foundation for the Advancement of Teaching (234, 244) and 
the National Fducation Association (243) have, from time to time, made 
studies of a semi-legal nature dealing with teacher pensions and retire- 
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ment systems. Lide (238) made an analysis of the functions of the state 
legislature and of state and local officials with respect to the qualifica. 
tions, conditions of employment, and supervision and control of teachers. 


Studies of the Common-Law Status of the Teacher 


The court decisions relating to teachers have been subjected to ex. 
haustive and precise study. In a general treatise on school law published 
in 1916, Voorhees (252) devoted a chapter to teachers. Trusler (250) 
devoted a chapter to each of the following topics: authority and responsi- 
bility of teachers, the teacher’s contract, and pensions for teachers. In 
1928 Allen (225) analyzed Americen court decisions relating to the 
teachers’ contractual status. Butsch (228) discussed the law of libel and 
slander as it affects the teacher. Garver (235) published an article on the 
legal status of the married woman teacher. Brumbaugh (227) analyzed 
the court decisions dealing with the authority of boards of education in 
the administration of teachers. Weltzin (253) discussed the tort liability 
of school officers in their relation to teachers, the general authority of 
teachers as shown by their tort liability, and the legal authority of teach- 
ers to inflict corporal punishment. The most recent general treatise on 
school law is that of Edwards (233). A chapter is devoted to each of the 
following topics: employment of teachers, dismissal of teachers, pensions 
and minimum wages, discipline and punishment of pupils. 


Analyses of Contract Forms and School Board Rules and 
Regulations 


A number of detailed analyses have been made of contract forms used 
in the employment of teachers. Anderson (226) made such an analysis, 
showing in detail the content of the contracts of a large number of repre- 
sentative city systems with respect to length of the contractual term. 
salary provisions, duties of the teacher, resignation, dismissal, marriage 
of the woman teacher, tenure, pensions, and other matters of similar 
import. Stevenson (247, 248) made a detailed analysis of the provisions 
of contracts between boards of education and teachers in city school 
systems as found in the blank forms of contracts used. An analysis of 
contract forms was also made by Dean (232). 

In 1927 Anderson (226) analyzed the rules and regulations of boards 
of education in eighty-six representative cities in nine states in order to 
discover the nature and extent of local legal restrictions affecting teachers. 
In the same year Melby (239) analyzed one hundred sets of rules pub- 
lished since 1921. He presented the results of his investigation in tables 
showing the duties of superintendents and principals. He also tabulated 
the restrictions on teachers found in sixty sets of rules and regulations. 
Jennings (237) made a more extended analysis of the rules and regula- 
tions relating to the employed personnel of 214 city school systems. He 
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presented in tabular form items relating to the teacher in the order of 


the frequency of their appearance in the rules and regulations of 197 
cities. 


The Legal Status of the Teacher as Defined by Court Decisions 


Space will not permit a full discussion of all the principles of the 
common law applicable to the public-school teacher. Seemingly the only 
feasible thing to do is to select the most significant of these principles and 
treat them in enough detail to make them intelligible. 

The teacher’s certificate—Education being exclusively a state function, 
the state may set up suck qualifications for teachers as public policy may 
seem to dictate (225, 233). But once the teacher’s certificate has been 
issued by the proper authority, it is not, in the absence of fraud or collu- 
sion, subject to collateral attack (225, 233, 252). The state, however, has 
plenary power with respect to the revocation of certificates because a cer- 
tificate has none of the elements of a contract between the teacher and 
the state (233). It is a mere privilege conferred upon the teacher by the 
state and may be revoked by the state at its discretion (233). 

A contract made by a teacher who does not hold such certificate as may 
be required by statute is null and void and no recovery can be had on 
the contract or on quantum meruit for services actually rendered under 
the contract (225, 233, 250, 252). Where a teacher under the law is en- 
titled to a certificate but has not secured it, the courts are divided with 
respect to his right to enter into a legal contract (233). The courts are 
also divided with respect to the effect of a teacher’s acquiring a certificate 
after signing a contract but before beginning to teach. Some hold that a 
teacher is “employed” when he signs the contract but others hold that a 
teacher is not “employed” until he begins teaching (225, 233). If the 
statutes require that a teacher hold a certificate at the date of making the 
contract, or at the time of beginning teaching, failure to hold the certifi- 
cate at the time required is fatal, and a subsequent procurement of the 
certificate will not validate the contract (225, 233). But if a teacher is 
permitted to teach after he has procured the proper certificate an implied 
contract will arise even though the original contract may have been void 
(225, 233). According to the weight of judicial authority, it is not neces- 
sary for a teacher to hold, at the time of entering into a contract, a certifi- 
cate for the whole term of his employment (233). There are, however, 
cases to the contrary (225). 

The teacher’s contract—Boards of education may exercise a broad dis- 
cretion in employing teachers and that discretion will not be interfered 
with by the courts unless abused (233). A board may refuse to contract 
with teachers who fail to meet such reasonable requiremenis as the board 
may itself require. Thus a board may refuse to employ as teachers persons 
who are members of a labor union or who do not possess certain scholas- 
tic or professional fitness in addition to that required by the state as the 
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basis of the issuance of certificates (225, 233, 250). Similarly, school 
boards may refuse to employ teachers for certain positions on the basis of 
sex alone (225, 233, 250). In order to enter into a contract with teachers 
a board of education must act in its corporate capacity. Action taken by 
board members acting separately is not the action of the board and is 
not binding upon it (225, 233, 250). Moreover, a contract with a teacher 
is not binding unless all the members of the board had actual or con- 
structive notice of the meeting at which the teacher was employed (225, 
233). Where the statutes require that teachers’ contracts be reduced to 
written form, an oral contract is void and, as a rule, no recovery can be 
had on the contract or on quantum meruit for services rendered under 
the contract (225, 233, 250, 252). In order that a contract may meet the 
legal requirement that it be reduced to written form, it is not necessary 
that all the provisions of the contract be contained in any single docu. 
ment. The terms of the contract may be gathered from a number of docu- 
ments, such as letters, telegrams, and the like (233, 250). Inasmuch as a 
board of education cannot delegate to others the exercise of discretion 
which the law contemplates that it itself should exercise, a board cannot 
delegate to a superintendent or others authority to employ teachers. A 
teacher is not employed until the board has either made the contract in 
the first instance or later ratified it (225, 233). Authority to employ 
teachers carries with it by implication authority to employ for any num- 
ber of years that is reasonable. And this is true even though the members 
of the board who employ the teacher may go out of office immediately 
thereafter (225, 233). A teacher’s contract may be ratified by a board of 
education where the board had authority to make the contract in the first 
instance. Contracts which the board had no authority to make originally 
cannot, of course, be ratified. The following classes of contracts with 
teachers cannot, as a rule, be ratified: contracts in excess of a constitu- 
tional or statutory debt limit, contracts with teachers who do not possess 
certificates as required by law, and oral contracts where the statutes re- 
quire that contracts be in written form (233). Acceptance of the services 
of a teacher, after a full knowledge of all the material facts, is sufficient 
to constitute ratification. When a contract is ratified, it is ratified from its 
inception and in its entirety (233). The rule is well established that where 
the schools are closed by the board of education because of an epidemic 
of some contagious disease, the teachers are entitled to their salaries for 
the time the schools are closed, unless it is specifically provided other- 
wise in the contract (225, 233, 250, 252). If the schools are closed by 
order of a board of health, the courts are divided with respect to the 
right of teachers to recover their salaries for the time the schools are 
closed (225, 233). Where a school building is destroyed by fire or other- 
wise, teachers are entitled to their salaries whether school is continued 
or not, unless the board has protected itself from liability by terms of the 


contract (225, 233, 250, 252). Where teachers hold contracts for a defi- 
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nite term, deductions from their wages cannot be made because the 
schools were closed on legal holidays (250). 

The dismissal of teachers—It is well established that teachers are not 
public officers (229). They are mere employees. And this is true even of 
the city superintendent. Whatever rights teachers have grow out of the 
contractual relationship with the board that employs them. It follows, 
therefore, that boards of education have the implied power to dismiss 
teachers for good and sufficient cause even though that power may not be 
expressly conferred upon them by statute (225, 233, 250). 

All pertinent provisions of the statutes are by implication read into 
teachers’ contracts. Where, therefore, the statutes authorize boards of edu- 
cation to dismiss teachers at pleasure, teachers may be so dismissed with- 
out notice and trial regardless of the terms of the written contract (225. 
233). Some courts hold that a board of education has authority to reserve 
in contracts the right to dismiss teachers at pleasure, or upon such notice 
as the parties may stipulate in the agreement, even though such authority 
may not have been conferred upon the board by statute (225, 233). Other 
courts take the position that boards of education do not have the implied 
power to write into a teacher’s contract a provision reserving the right to 
dismiss the teacher at pleasure (225, 233). Where the statutes prohibit 
the dismissal of teachers except for cause, a board cannot reserve in a 
contract for a definite term the right to dismiss the teacher at pleasure 
(233). In some states, however, it has been held that school authorities 
may by contract reserve the right to dismiss for causes other than those 
stipulated in the statutes (225, 233, 250). The general rule, however, is 
that where the statutes enumerate the causes for which teachers may be 
dismissed, a teacher can be dismissed for no other cause. The enumeration 
of causes in the statutes is assumed to be exhaustive (225, 233, 250). 

Teachers may be dismissed for failure to obey reasonable rules and reg- 
ulations of the board that employs them (225, 250). It is well established 
that reasonable rules governing the relation of the board with its teachers 
in force at the time of signing the contract are by implication read into 
the contract. More than that, the teacher impliedly agrees to obey all rea- 
sonable rules which the board may find it necessary to adopt from time to 
time in the administration of the schools (233). Of course, a teacher may 
be dismissed for incompetency (225, 250), although the burden of proof 
is always upon the board which makes the charges (233). In this connec- 
tion it should be kept in mind that the highest qualifications are not de- 
manded of a teacher. Certainly occasional mistakes are not conclusive evi- 
dence of incompetency (233). Moreover, a teacher cannot be dismissed 
because of incompetency under a previous contract (225, 233, 250). 

Teachers may be dismissed for neglect of duty, as, for example, fre- 
quent tardiness or temporary absence from school without cause (225, 
233, 250). A teacher contracts to render personal service. He breaches his 
contract, therefore, when he employs a substitute to take his work with- 
out the consent of the board (233). Teachers may be dismissed for im- 
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morality (250). In fact, in some cases it has been held that mere charges 
of immorality constitute sufficient cause for dismissal (225, 233, 250). 
Lack of funds with which to pay salaries does not necessarily authorize a 
school board to dismiss teachers. The state itself cannot impair the obi. 
gations of a contract and certainly a school board cannot do so. A board 
of education cannot, therefore, dismiss teachers for lack of funds unless 
it can show that it had no authority to make the contract under the law in 
force at the time the contract was made (233). Ordinarily a school board 
under contract with a teacher for a definite term cannot annul the contract 
by closing the school or abolishing the position. The case is different, how- 
ever, in the case of teachers on permanent tenure. In passing tenure legis. 
lation the legislature in no way intended to limit the authority of schoo! 
boards to determine what should be taught or to determine the positions 
which efficient administration of the school system might demand (225, 
233). Assignment of a teacher to work substantially different from that 
which he has agreed to perform constitutes dismissal and gives rise t 

action for breach of contract (225, 233, 250). Ordinarily teachers may 
not be dismissed for political activity outside the school (233, 250), al 
though a teacher’s advocacy before a class of the election of a particular 
candidate has been held to constitute unprofessional conduct (233, 250). 
Marriage has been held to be an unreasonable cause for the dismissal of a 
woman teacher (225, 250). Ordinarily, therefore, a board of educatior 
has no authority to dismiss a woman teacher because of marriage unless 
it is authorized to do so by statute or unless it has reserved the right to d 
so by contract (233, 250). It has been held, however, that a teacher may 
be dismissed because of marriage where she expressly agrees in her con- 
tract not to marry during the term of her employment or, in case she 
does marry, to terminate her contract (233, 250). 

Where the law provides that teachers can be dismissed for cause only, 
a teacher cannot be legally dismissed, according to the great weight of 
authority, without having been given notice of the charges against him 
and an opportunity to be heard in his defense (233, 250). 

Where a teacher is illegally dismissed, the amount still due under the 
contract is prima facie the measure of recovery, but the board of educa- 
tion is entitled to deduct from that amount as mitigated damages what- 
ever it can show the teacher has earned in other employment or could 
have earned by reasonable diligence in seeking other employment of the 
same general kind in the same community (225, 233, 250). 

A teacher who has been illegally dismissed has no cause for action 
against the school board members personally unless they acted in bad 
faith (225, 233). The courts will not ordinarily grant writs of injunction 
restraining school boards from dismissing teachers nor will they grant 
writs of mandamus reinstating teachers in positions from which they have 
been dismissed. Such is the case because the teacher has an adequate rem- 
edy at law for breach of contract (233, 250). The foregoing rule is not 
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applicable, however, to teachers who have permanent tenure because they 
have no adequate remedy at law (225, 233, 250). 

Pensions and minimum wages—Teacher-pension legislation has been 
attacked in a number of cases as being violative of the state or federal 
constitution. The courts, however, with one exception, have uniformly 
sustained the authority of the legislature to enact statutes which provide 
for the establishment of a pension fund by deducting a certain percent of 
the teacher’s salary each month and adding the amount derived thereby 
to the pension fund (233, 250). A statute may, moreover, provide pen- 
sions for teachers already in service, the amount of the pension to be 
computed with reference to the entire service, before and after the enact- 
ment of the law (233). The legislature may exercise broad discretion in 
providing funds for teachers’ pensions (250). It may appropriate funds 
directly from the state treasury, it may require local districts to make 
contributions to the state pension fund, or it may apply any fund obtain- 
able for general educational purposes (233). 

In the absence of statutory authority to do so, a school board cannot 
deduct portions of teachers’ salaries for the purpose of creating a pension 
fund (233, 250). 

Pension legislation fully complied with on the part of the teacher con- 
stitutes a contract between the teacher and the state which cannot be modi- 
fied by subsequent legislation (233, 250). 

Unless restrained by some constitutional provision the legislature may 
grant pensions to retired teachers (250). This cannot be done, however, 
where the constitution prohibits the legislature from granting extra com- 
pensation to a public officer or servant (233, 250). 

Legislation establishing a minimum wage for teachers is constitutional. 
Moreover, the law with respect to minimum wages is written by implica- 
tion into all contracts with teachers (233). 

For a discussion of the authority and liability of teachers and the rules 
of law governing libel and slander in relation to teachers, see Chapter 
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CHAPTER X 
The Legal Status of Pupils 


The body of law dealing with the rights and obligations of children of 
school age directly touches the lives of approximately 30,000,000 such 
persons in the United States. Research on this subject is published in the 
professional literature of both education and law. An effort has been made 
to include all recent major reports in this review; but many brief notes in 
the legal periodicals, often based on a substantial amount of careful re- 
search, are not included. They ‘are easily discoverable in the Index to 
Legal Periodicals. 


General Studies 


Comprehensive treatments of the status of school pupils have been 
made the subject of separate chapters in each of three textbooks on schoo! 
law. Voorhees (309) found that at common law the child had no legal 
right to an education; and that although modern statutes have created a 
right of school attendance, yet this right is by no means an unqualified 
one. He summarized the decisions of the courts up to 1916, regarding 
school age, residence, tuition fees, and transportation, the amenability of 
pupils to discipline and to health regulations, the remedies available to 
pupils wrongfully denied school privileges, and the segregation of col- 
ored pupils in schools for their own race. 

Trusler (307) pointed out that common-school education and higher 
vocational courses have been held to be necessaries for which a child could 
bind himself by contract, and for which under certain circumstances, his 
parents may be bound to pay. He reviewed the decisions up to 1927, on 
the segregation of races, tuition of non-residents, and the liability of 
pupils for injuries to others, finding that, contrary to popular belief, a 
parent is not ipso facto liable for his child’s torts. He also pointed out 
that compulsory education laws are penal statutes and therefore subject 
to strict construction, since the courts are averse to creating crimes by 
making debatable extensions of the meaning of such laws. He also found 
that the right to expend public-school money for the transportation of 
pupils depends solely upon statute, but that pupils may be given trans- 
portation advantages partly at the expense of private corporations en 
gaged in carrying passengers, if the legislature so directs. 

Edwards (264) devoted three chapters to pupils, dealing respectively 
with school attendance, school rules and regulations affecting pupil per- 
sonnel, and disciplinary problems. He reviewed judicial decisions and 
traced common law principles touching these subjects down to 1933. He 
digested decisions showing the growth of the power of boards of educa- 
tion to classify pupils on bases of intellectual ability and educational 
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attainment, and to assign them to grades and classes. He also reviewed 
decisions to the effect that pupils may be excluded from school for physi- 
cal or mental incapacity. Studying punishment, he found that although 
the teacher stands in loco parentis with regard to the control of pupils 
whenever their conduct affects the discipline of the school, yet the teach- 
er’s authority does not extend to include the general right to punish for 
all offenses, as does that of the parents. 

Schad’s dissertation (298) is a general study of the legal status of 
pupils in public schools, worked out in accordance with the increasing 
recognition of the importance of individual freedom within appropriate 
social limits. 


Current Summaries 


Horack (276) summarized the decisions of 1932 relating to pupils, 
finding the trend away from the older rule which made a child’s residence 
that of his parents, and a tendency toward liberality in the determination 
of residence for school purposes, and a reluctance to deprive any child 
of school privileges. He also found that in New York the commissioner of 
education has power to order the transportation of pupils at the expense 
of the district in suitable instances. regardless of the refusal of the local 
school trustees to provide such facilities. 

Topical summaries of state school legislation are now being issued 


annually by the National Education Association (291) and biennially 
by the United States Office of Education (308). Both include legislation 
affecting pupils as one of their major subdivisions. Keesecker (278) pre- 
pared a digest of state legislation relating to crippled children. 


The Right To Attend School 


Goble (270) discussed the rights of a pupil of a private school who 
has failed to perform the contract upon which his relation to the school 
was based. The effect of the marriage of a private-school pupil upon the 
contract of admission was also discussed in the Tennessee Law Revieu 
(266). 

The Mississippi decision upholding the right of a female pupil of com- 
pulsory school age to attend a public school after her marriage was dis- 
cussed in Law Notes and the Virginia Law Review (294). The commen- 
tator in the latter found that the right to attend school cannot be claimed 
as a privilege attaching to United States citizenship, but is rather a privi- 
lege extended by the states for the general social benefit, and not an abso- 
lute private right. Schad (297) reviewed decisions in which the courts 
have set limits upon the power of school authorities to exclude pupils for 
deficiency in scholarship, in one of which a court defined the right to 
public school attendance as a fundamental right. This doctrine does not 
extend to public institutions of higher education; but possibly the evolu- 
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tion of our social philosophy may make it prevail over the earlier concept 
of the right of school attendance, as defined in the decisions and the 
textbooks. 

A digest of statutes providing increased educational facilities for Ne- 
groes in fifteen states and the District of Columbia during the decade 
following 1920 was made by Lane (280). 

Leech (281) made a comprehensive and well-documented study of th 
rights and obligations of pupils in the schools of New Jersey, concluding 
that the legislative provisions of that state are well designed both to pro- 
tect the rights of children of school age, and to require them to avail 
themselves of the educational facilities provided. 


Compulsory Attendance 


Heck (273) described much of the research work relating to compul- 
sory education in an earlier number of this Review. Studies national in 
scope include those by Carlile (258) , and Keesecker (279). Fowlkes (269) 
made a regional study of the operation of child accounting laws, and 
Williams (314) also covered a group of states. Among studies limited to 
one state are those by Crow (260) for California, McClelland (288) for 
Ohio, Snow (299) for Oklahoma, Strehlman (305) for Missouri, Toll 
(306) for Pennsylvania, and Maldia (286) and Weihofen (310) for the 
Philippine Islands. Law Notes (302) published a commentary on the de- 
cision, holding the New Hampshire law constitutional. Lischka (285) of 
Georgetown University, in what is admittedly a brief against raising the 
age of compulsory school attendance, digested many state and federal 
decisions bearing on the rights of the parent, the child, and the state, 
exposing a conservative concept of the rights of individuals as against 
state paternalism. 

Hood (275) prepared a tabular summary of attendance laws in all the 
states in 1925. A brief survey of later legislation appeared in School and 
Society (301). McDonald (289) made a careful independent study of the 
constitutionality of the famous Oregon compulsory school law which 
would have resulted in the abolition of private and parochial elementary 
schools, and concluded that the law would not be upheld by the courts, 
thus accurately forecasting the negative decision of the United States 
Supreme Court which eventually followed. Compulsory attendance in Eng- 
land is the subject of frequent notes in the Justice of the Peace, a London 


legal publication (254, 295). 


Segregation of Races 


Gorin (271) studied the decision of the United States Supreme Court 
denying the right of a Chinese pupil to attend a school for white pupils 
in Mississippi. Henderson (274) and Stovall (303) contributed notes to 
the legal periodicals on the subject of separation of races. Barlow (255) 
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discussed the decision denying an injunction against a transfer of a col- 
ored pupil from a white school to a colored school situated at a greater 
distance from his home. The same case was discussed in the Jndiana Law 
Journal (293), and other aspects of the same problem received attention 
in the Georgetown Law Journal (263). 


Residence 


Wible (313) found that a minor who is self-supporting and emanci- 
pated from the control of his parents may be entitled to attend school in 
the district where he lives for the purpose of earning a livelihood, regard- 
less of the residence of his parents. 


Tuition Charges 


Houle (277) studied the legal aspects of tuition charges in public 
schools, and found that every state has some provision relative to the 
computation and collection of tuition for non-resident pupils. In general, 
this matter is best handled when under the direction of the state or county 
authorities, and not left to the initiative of small local districts. Lemme] 
(282) made a study national in scope, but limited to tuition fees for high- 
school attendance. Strayer (304) studied non-resident tuition in large 
cities by addressing a questionnaire to the school authorities in all cities 
having over 100,000 population. Sutton made a study of the statutes and 
judicial decisions affecting both transportation and tuition of non-resi- 
dents, for the National Survey of School Finance directed by Mort (290: 
374-425). He found a great diversity of case-situations, and no uniformity 
in the methods of meeting the same types of situations in different states. 
However, in harmony with the development of state control in public edu- 
cation, there is a tendency for the state authorities to assume an increasing 
share of the support and direction of state-wide efforts to provide mini- 
mum educational facilities to pupils to whom such facilities are not 
easily accessible. Some states require that pupils living remote from a 
school or in districts not maintaining a school shall be entitled to attend 
school in another district at the expense of the district of their residence. 
Others including Oregon, Kansas, and Montana, go a step further and 
provide a county tax, the proceeds of which may be used for the payment 
of tuition charges of pupils attending school outside the county. All 
states with the exception of Arizona, Idaho, Kansas, Kentucky, New Mex- 
ico, Oklahoma, Oregon, South Dakota, Tennessee, and Virginia, make 
some provision for the use of state funds for the payment of tuition costs; 
and the trend is toward state participation in this phase of the mainte- 
nance of school facilities. 

Lepley’s nation-wide study (283) of state laws providing non-resident 
tuition in high school classified these laws into five types: (a) the local 
district type, (b) the county unit type, (c) the state type, (d) the local 
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option type, and (e) the county high-school district type, listed in the 
order of their prevalence. He found these types in force respectively in 
twenty-three states, twelve states, six states, three states, and one state. 
In many of the states the types are modified, and three states are classi- 
fied as having compromise plans, not readily classifiable in any of the 
five general classes. The study disclosed a strong tendency to increase 
mandatory provisions. Twenty years ago, twenty-one states had either no 
law on the subject or merely permissive laws; whereas at the time of this 
study, every state has some law on the subject, and in forty-five states at 
least some of its provisions are mandatory. Maxwell (287) studied the 
tuition rates charged in Pennsylvania. 

The liability of a parent for the tuition of his child in a private school 
when the child becomes unable to complete his residence for the full term 


of the contract on account of physical incapacity was discussed in Law 
Notes (284). 


Transportation 


White’s study (312) of the legal aspects of school transportation dis- 
closed that $40,000,000 was spent for this purpose by the several states 
in 1926-27, and that in Iowa the cost of school transportation amounted 
to about 22 percent of the total operating expenses of the consolidated 
schools of the state. Snyder (300) reviewed the decisions of the higher 
courts of Ohio regarding the transportation of pupils, finding that it is 
the mandatory duty of a local district either to maintain a high school or to 
supply board and lodging for its high-school pupils who reside more 
than four miles from the high school, or to transport such pupils to a 
high school, provided the county board of education determines that such 
transportation is feasible. Clites (259) necessarily included transporta- 
tion in his study of the legal aspects of school consolidation in Indiana. 
Farnsworth (268) also studied state provision for school transportation. 


Amenability to Discipline 


Decisions upholding the validity of statutes prohibiting high-school fra- 
ternities were commented upon by Cain (257) and Rogers (296). Such 
statutes exist in several states, and are not unconstitutional; but the courts 
are not unanimous in upholding board rules prohibiting such societies 
among students in the absence of any statute on the subject. In his study 
of the legal authority of boards of education to enforce rules and regu- 
lations, Edwards (265) included many cases concerned with rules affect- 
ing the conduct and discipline of pupils. English disciplinary cases are 
from time to time discussed in the Justice of the Peace (262, 267, 292). 

Dann (261) found that the amenability of pupils to discipline for mis- 
conduct is not limited to offenses committed on the school premises or 
during school hours, but extends to any offenses plainly calculated to in- 
fringe upon the good order of the school or bring the authority of the 
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teacher into contempt. Bolmeier (256) found that corporal punishment 
of pupils is forbidden by statute in New Jersey and limited by statute in a 
few other states, but generally countenanced by the courts in the absence 
of statute, though some judges have enunciated dicta declaring that cor- 
poral punishment will eventually disappear from the school as it has dis- 
appeared from the list of criminal penalties. The courts are unanimous 
in refusing the aggrieved pupil any remedy when it is proved that the 
punishment inflicted was reasonable in amount and severity, administered 
in the enforcement of a rule within the scope of the teacher’s authority, 
and administered without improper motive; but there is a division of 
judicial opinion as to whether the teacher is liable when the punishment 
inflicted is excessive, but proved to have been administered in good faith 
and with proper motive, but mistaken judgment. 


Right to Compensation for Injuries 


The right of a school pupil to recover damages from the school district, 
school officers, or teachers when injured willfully or negligently, is fully 
explored in the several studies of the tort liability of school districts and 
school officers and employees, particularly in Weltzin’s book (311:164-77). 
His report is especially rich in cases involving the question of liability 
for unlawful exclusion of students. He (311:214-42) also devoted a chap- 
ter to an exploration of the authority to inflict corporal punishment upon 
pupils, by means of an investigation of cases determining the liability of 
teachers and school authorities for alleged unreasonable or excessive 
punishment. The ancient common law rule of the immunity of public cor- 
porations from tort liability still prevails in most of the states, but has 
been modified by a new line of judicial precedents in New York, and by 
statute in a few other states, particularly on the Pacific coast. California 
has a statute fixing the liability of the district to injured pupils under 
specified circumstances. Hamersly (272) included the rights of injured 
pupils in his study of the liability of school districts for injuries to school 
personnel. 
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CHAPTER XI 


Textbooks and Curriculum 


In the treatment of regulations governing textbooks and the curriculum, 
separate space is given to court decisions and to legislative provisions. 
Summaries which have been made indicate more extended treatment for 
legislative provisions. Although in some states, provisions of state de 
partments of education have the force of law, in only two studies—that of 
Troxel (333) which included standards for classification of high schools, 
and that of the National Education Association (328) which tabulated 
together statutory and state board requirements relative to the elementary- 
school curriculum—are any of such provisions summarized. 

Data representative of only the latest summaries of legislative provi- 
sions are included in this chapter. For studies of earlier provisions, the 
reader is referred to such publications of the U. S. Office of Education as 
the biennial reviews of legislation, and to the Research Division of the 
National Education Association. 

The content of this chapter is treated under the following divisions: (1) 
textbooks and instructional supplies; (2) the program of studies: court 
decisions; (3) the program of studies: legislative provisions; (4) stand- 
ards of instruction; and (5) religion and the Bible. 


TEXTBOOKS AND INSTRUCTIONAL SUPPLIES 
State Authority Declared by the Courts 


The most complete treatments of the laws governing textbooks and in- 
structional supplies are to be found in the following investigations: 
studies of court decisions by Hamilton (320); trends in legislative pro- 
visions by Tidwell (332); and court decisions and legislative provisions 
by Coffey (317). Subject to constitutional limitations, the power of adop- 
tion and control of textbooks is vested solely in the legislature (320). It 
may provide for a uniform series of textbooks which must be used, to the 
exclusion of all others, in all districts of the state except those definitely 
excepted, and may, without creating a monopoly, grant the exclusive right 
of furnishing such books to a person, firm, or corporation (317). The 
term “uniform series” is construed to mean the whole series adopted for 
use in the schools and not as a set of books on one subject necessarily by 
the same author (320). 

The terms of the statutes must be strictly complied with by adopting 
authorities, and those dealing with school officials must take notice of the 
authority conferred upon them by law (317). Mandamus will lie against 
school officials to compel the use of adopted books and injunction will 
issue to restrain school officials from actions that materially decrease the 
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sale of adopted textbooks (320). A textbook commission has no author- 
ity to reconsider its action after having selected textbooks unless done at 
the same meeting and before contracts have been let. Such duties as con- 
sidered proper may be imposed upon local school officials. The state may 
not only regulate the price to be paid for textbooks but may publish and 
sell them. It may provide for free textbooks in all schools of the state 
(317). 


Local Authority Declared by the Courts 


If the legislature makes no provision, the local school board may de- 
termine what books and apparatus shall be used (320). They have no 
right, however, in the absence of statutory authority, to provide free text- 
books, nor to compel the rental of schoolbooks (334). With statutory 
authority, they may make rules governing the use of books and may re- 
quire a money deposit to guarantee proper care (315). Attendance at a 
public school is a requisite of the right to free textbooks. Free textbooks 
supplementing regularly adopted textbooks may not be used. Higher 
courts have been liberal in construing the power of local school corpora- 
tions to furnish whatever instructional equipment was needed (320). 


Trends in Legislative Provisions 


Summaries of legislative provisions related to textbooks in elementary 
and secondary schools were made by Lide (326) in 1927, by Tidwell (332) 


in 1927, and by Coffey (316, 317) ; to textbooks for the secondary school 
by Troxel (333) in 1927; and to free textbooks by Monahan (327) and 
by Hood (322). The latter two also contained historical accounts and 
arguments for and against free textbooks. Tidwell’s study was applied 
specifically to legislation for the state of Florida, while Coffey (316) in- 
cluded criteria for evaluating textbook legislation. 

Tidwell (332) based his findings on tabulations of provisions for the 
periods 1895-1907, 1905-07, 1915-17, and 1925-27, and concluded that 
over this period of years there is very little relationship between uni- 
formity and free textbook laws; that there is a tendency for county uni- 
formity to result in state uniformity; and that a trend toward mandatory 
free laws is indicated by an increase from 9 to 20 states over the period. 
Sectional differences show state-wide uniformity to prevail in the South, 
while local adoption is the rule in the New England and North Atlantic 
states and open listing prevails in the northern group of the Middle West- 
ern states. 


General Summary of Provisions 


Textbook laws summarized by Tidwell (332) for 1927 indicate that 
state uniformity is the rule in 25 states (for all grades in 16, and for 
elementary grades only in 9 states); county uniformity in 6 states; and 
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local selection in 17 states. In a few states, a multiple list of books is de- 
termined, but usually one book is selected for each subject in each grade. 
Seven of the non-uniformity states prescribe an open list from which local 
authorities may select. Five years is the common term of adoption, the 
range being from three to ten years. Provisions for supplementary books 
are made by law in 21 states, and 30 states provide for exchange of 
adopted books for those of more recent adoption. Cities and districts of 
a certain size are exempt from state uniformity in 15 states. 
Administrative authorities are usually given large discretionary powers. 
In 20 states, they must advertise for sealed bids; in 16, a deposit must 
accompany the hid; and in 29 states, a surety bond is required of success- 
ful bidders. Book depositories are provided for by law in 19 states. Free 
textbooks either for the elementary or for all grades are required in 20 
states, and textbooks are printed by the state in California and Kansas. 


Summary of Provisions by Type of Control 


A summary of certain provisions according to four types of control as 
taken from tabulations by Coffey (316, 317) is shown in Table 5. 


TABLE 5.—SUMMARY OF CERTAIN PROVISIONS OF TEXTBOOK LEGISLATION 
ACCORDING TO Four TyPeEs OF CONTROL, AFTER COFFEY (316. 317). 





Type of control: 





Combination of County 
Provision state and and 
State district district District 
(15 States) (11 States) (8States) (18 States) 





Authority that adopts: 
State textbook commission v) 
State board of education 
Chief educational officer a member of 
adopting body 
Governor appoints members appointed 
Professional board 
Certain types of districts exempt 
State uniformity for high-school texts 
Bonds required 
Written contracts required 
Price regulation 
Prices to be as low as anywhere 
Commission permitted on sale of books 
Free textbooks mandatory 3 
Period of adoption in years 5 to 8 4to 10 3to5 


vn 
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Library Books 


As summarized by Lide (326), state authorities are designated to pre- 
pare a list of library books from which local officials may make selec- 
tions in thirteen states. In fourteen states, rules for governing libraries are 
to be prepared by state authorities and in nine states they are to be pre- 
pared by local authorities. 
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THE PROGRAM OF STUDIES: COURT DECISIONS 
Function of the Courts 


The primary sources for school regulations of a given state are the 
constitutional and legislative provisions of that state. When such pro- 
visions, however, are not definite or not sufficiently clear, resort must be 
had to the interpretation of courts. Court decisions with reference to the 
program of studies were summarized by Brumbaugh (315), Edwards 
(318), Hamilton (320), Patty (329), Trusler (334), and Turck (335). 
First in this connection are considered the powers of the state; second, the 
powers of local agencies; and third, the rights of pupils and parents. 


Powers of the State 


Since education is a function of the state, courts have held that a legis- 
lature, in accord with the constitution, may extend or restrict the cur- 
riculum at its pleasure. It may delegate such authority to state or local 
officials without being precluded from later resuming direct control 
(335). It may make extensive requirements of local boards; for example, 
require them to give high-school instruction to local pupils or to pay 
tuition for such instruction elsewhere where not given locally (319). The 
United States Supreme Court has recognized the right of legislatures to 
require that all instruction be in the English language, but has denied the 
state authority to prevent the teaching of foreign language in schools 
which it does not support (329). 

The powers of state departments of education depend upon the word- 
ing of the statutes within a given state. A summary of provisions for the 
classification of high schools as made by state departments was prepared 


by Troxel (333). 


Powers of Local Agencies 


Subject to state provisions, local agencies may make all reasonable 
rules and regulations governing instruction within their district. They 
may prescribe courses of study (329) as well as modes of instruction 
(318). They may grade the curriculum, adopt rules establishing stand- 
ards of excellence in work, classify pupils, or deny a part of the cur- 
riculum to certain pupils when it seems best. The courts have held, how- 
ever, that no fee may be exacted for instruction (320). In order to gradu- 
ate, a pupil must complete the course outlined by the local board (334), 
but in such an event, issuance of a diploma is mandatory (329). 

Rules for the conduct of pupils out of school, regulating actions which 
interfere with the work of the school, may be enforced (329), but the 
courts are divided as to whether a pupil may be expelled for refusal of 
the parent to sign his report card (334). They have held that an examina- 
tion may be reasonably required of pupils entering public from private 
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schools (329), but that entrance may not be refused a pupil passing all 
subjects but grammar where the father objected to the study of that 


subject (334). 


Rights of Pupils and Parents 


The child has an enforceable statutory right to an education (320), 
but neither pupil nor parent may compel the board to offer subjects (315), 
nor may a pupil skip a school grade without authority of the board (334). 
In two cases involving assault, courts have held that home study might 
be required, but in one involving this issue alone, the decision was the 
reverse (334). The state may require all pupils to pursue those subjects 
essential to good citizenship (318). Most decisions, however, uphold the 
right of the parent, in the absence of statutes, to make reasonable selec- 
tion of subjects where this does not interfere with the discipline and well- 
being of the school. For example, courts have held that a pupil could not 
be compelled to take bookkeeping, dancing, dialogue, domestic science, 
geography, grammar, or music when parents requested that they be ex- 
cused (315). Turck (335) argued, however, that “in these decisions 
learned judges failed to reckon with the wreckage that parental selection 
would make of discipline and the orderly development of common-school 
courses,” and that such cases as those in which courts have held that music, 
written exercises, and declamations might be required of all pupils have 
the weight of reason. 


THE PROGRAM OF STUDIES: LEGISLATIVE PROVISIONS 
General Program Prescribed 


Common schools, which may include both elementary and high schools, 
are required in all states. Of the many special types of schools, Lide 
(326) indicated that in 1927, legislatures of states, varying in order 
from 27 to 3, required part-time, evening and continuation schools, kin- 
dergartens, schools or classes for mentally retarded, Americanization 
schools or classes, vocational or industrial schools, classes for physically- 
handicapped children, parental, delinquent or truant schools, adult schools 
and schools for the deaf and blind. Such requirements apply for the most 
part only to cities of a certain size or are conditioned on the application 
of a specified number of patrons, on the vote of electors, or the direction 
of the state. Such types of schools or classes are specifically authorized 
but not required by statute in a larger number of states. In 1927, normal 
training work for high schools, junior colleges, and vacation schools was 
authorized in 13, 11, and 6 states respectively. 


Trends in Elementary-School Provisions 


In a comparison of legislative provisions with respect to the curriculum 
for different periods, Flanders (319) showed an increment in total num- 


438 





ber from 564 in 1903, to 720 in 1913, to 926 in 1923. The gain is most 
marked, in the order named, for days of special observance (especially 
those related to patriotism and temperance) ; flag display; fire drill and 
prevention ; physical education; agriculture; and nationalism, including 
such materials as the constitution and history of the state and the United 
States, citizenship, and patriotic exercises. 

Flanders (319) concluded that, of two opposing tendencies revealed, 
namely that of delegating more and more authority to state departments 
of education and that of enacting more and more legislation directing that 
a particular subject be included in the curriculum, the first has not yet 
progressed to where it will meet the standards of many leaders of educa- 
tion; that recent enactments are more definite and restrictive; that pro- 
visions to secure enforcement are much more common, although the ma- 
jority do not yet specify the time to be taught; that there is lack of agree- 
ment as to what subjects to include; that the large number of laws placed 
on the books at the insistence of small but determined and resourceful 
minorities indicates the use of public educational institutions as agencies 
of propaganda; and finally that “our legislatures are pursuing a course 
which, if persisted in, will eventually deprive pupils of the advantages 
of professional leadership in this field.” 


Elementary-School Prescriptions 


Many studies of courses prescribed are limited to certain fields, such as 
those of physical education and health by Podoll (330) and by Rogers 
(331); drug addiction by Landman (325); social studies by Ylvisaker 
(336); and, as considered under a later section, Bible and religious edu- 
cation by several. Studies of the entire elementary curriculum were made 
by Flanders (319), Lide (326), and the National Education Association 
(328). A summary of the tabulations for the year 1923 by Flanders 
(319) showed the following subjects or activities, arranged in decreasing 
frequencies, prescribed in the indicated number of states: 

35 to 45 states: evil effects of stimulants and narcotics; physiology and hygiene; days 
of special observance (Arbor, Memorial, Lincoln, Washington, Columbus, Temperance, 
State, and 14 others totaling 124 prescriptions) ; flag display; no teaching of sectarian 
doctrine; arithmetic; English; geography; penmanship; reading; spelling; history 
of U. S. 

25 to 35 states: all instruction to be in the English language; history of the state; 
physical education; civil government. 

15 to 25 states: Constitution of the U. S.; fire drill; physical examination; agricul- 
ture; humane treatment of animals; fire prevention; social and ethical outcomes; 
foreign language; Bible reading. 

5 to 15 states: constitution of the state; citizenship; patriotism; personal hygiene; 
importance of animals and birds; flag exercises; dancing; communicable diseases; 
music; animal experimentation: manners; government of the state; sanitation; house- 
hold arts; morals; elementary science; industrial arts; accident prevention. 

Less than 5 states: 16 other courses or activities. 

The summary made by the National Education Association (328) about 
the same time showed a greater frequency for some subjects than the pre- 
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ceding summary, since provisions of state boards of education as well as 
those of legislatures were included. Separate tabulations of required and 


merely authorized courses indicate that the former are much more fre- 
quent (326). 


Secondary-School Objectives 


Studies of legislative enactments governing secondary schools were 
made by Lide (326), Patty (329), Troxel (333), and by Keesecker and 
Sewell (324) in connection with the National Survey of Secondary Edu- 
cation. Patty (329) tabulated the following objectives as most frequently 
stated in the laws up to 1927, varying from 33 to 20 states in the order 
named: promotion of health; development of temperance; teaching the 
duties and dignity of American citizenship; inculcation of morality; and 
development of patriotism. 


Secondary-School Work Required 


Prescriptions designated specifically for the secondary-school program 
are not as numerous as those for the elementary-school program. Patt) 
(329) stated that 87 different types of prescriptions in the constitutions 
and statutes of the states relate to subjects that must be taught. They are 
summarized in descending order of frequency as follows: 

25 to 35 states: hygiene and health; U. S. or American history; physiology; alcoholi: 
temperance; effect of narcotics; citizenship or civics. 


20 to 25 states: U. S. Constitution; moral instruction; physical education; fire pre- 
vention; no sectarian instruction. 


15 to 20 states: agriculture; patriotism; geography. 


10 to 15 states: arithmetic; grammar and language; manual training; humane treat 
ment of animals; state constitutions; state history. 

5 to 10 states: integrity; manners; thrift; Bible reading; domestic science; draw- 
ing; household arts; industrial arts; music; accident prevention; composition; voca 
tional subjects. 


' Less than 5 states: 58 other courses or activities. 


Thirty-two days for special observance are designated, varying from 
“Arbor Day” in 22 states to “Uncle Remus Day” in one state. 


Secondary-School Permissive Work 


Except that all agree to meet the conditions for vocational work under 
the plan of the federal government, a majority of legislatures do not list 


any specific courses as permissive. The courses summarized by Pati) 
(329) are listed as follows: 


10 to 20 states: agriculture; normal training; Bible; industrial education; manual! 
training; foreign language. 


5 to 10 states: domestic science; household arts; military training; music; English 
for foreigners; physical education. 


Less than 5 states: 56 other courses or activities. 
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STANDARDS OF INSTRUCTION 


Determining Courses of Study 


In practically all states, the state board or the chief executive officer 
in education is expressly granted authority to prescribe or approve courses 
of study used throughout the state. Local officials may also exercise this 
authority, subject to the approval of the state, but they are expressl; 
granted it in less than half the states (326, 329, 333). County officials, 
likewise, subject to the authority of the state, are designated in 10 states 
to prescribe the course of study (333). The chief educational officer of 
the state is directed to furnish syllabi for certain required courses and 
activities in 20 states (333). 


Rules for Standardization 


Likewise in practically all states the chief educational officer is given 
by statute general supervision over schools (326, 333); but this authority 
is specifically conferred on local officials, subject to state regulations, in 
thirty-five states. In addition to standards prescribed under federal sub- 
sidies for vocational education, direction is given state officials to pre- 
scribe rules for the standardization of high-school education, normal train- 
ing classes, part-time, evening, and continuation schools, junior-college 
education, classes for physically and mentally exceptional children, and 
activities for certain special days in a lesser number of states. Prescrip- 
tions applicable to local officials more often direct them to enforce such 
rules (326). Specific enactments applicable to education in general pro- 
vide that all instruction shall be in the English language in thirty states, 
and that there shall be no vivisection of animals in seven states. Standards 
of state boards for the classification of high schools were treated in detail 
by Troxel (333). 


RELIGION AND THE BIBLE 
Conditions Giving Rise to Court Action 


Hamilton (320) stated that up until 1926 religion and the Bible were 
before the courts in nineteen states. He (320:154) added: 


The sources of controversy include such things as Bible reading, prayer, hymn sing- 
ing, the wearing of distinctive religious garb, the use of sectarian buildings as places 
in which to hold public schools, the giving of school credit for outside Bible study, the 
placing of the Bible in a public-school library, holding public-school commencements 
in churches with prayer as a part of the program, requiring pupils to maintain a par- 
ticular attitude during prayer in a public school, and excusing pupils from public 
school at the request of parents in order that the children might attend outside 
religious instruction. 


Court Decisions 


On the whole, some courts condemn Bible reading as sectarian instruec- 
tion; others hold such practice permissible if all are not required to at- 
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tend; and others, considering the Bible a non-sectarian book, decide that 
the law does not forbid its legitimate use as literature (334). They have 
held that the mere reading of the Bible does not make the school building 
a place of worship; that the Bible may be selected as a part of a pre. 
scribed course in reading; that the King James version in the library does 
not violate a provision of the statutes against sectarian publications in the 
library. On the other hand, they have held that the Bible as a whole may 
not be used as a textbook, and that the wearing of a distinctive garb may 
not be allowed. The limitation is also frequently expressed that attend. 
ance at Bible reading may not be made compulsory, and in one case the 
court went so far as to state that required reading during school hours is 
enough to prove that attendance is compelled (335). 
Hamilton (320:112) stated: 


Undoubtedly the general trend of the decisions over the United States has been from 
a point at which only sectarian or denominational instruction was construed as unconsti- 
tutional and illegal in the public schools toward a point at which the entire elimination 
of any religious instruction as such, or religious influence whatsoever, is intended. 


Summary of Legal Enactments 


Keesecker (323) in 1930 summarized the provisions of different states 
bearing on religion and the Bible. He showed that the laws of 30 states 
expressly prohibit sectarian instruction, while those of 39 states prohibit 
the use of state funds for sectarian purposes. In 11 states it has been en- 
acted that a portion of the Bible shall be read daily; in 5 states such 


reading is permissive; in 20 states, under general terms such reading 
is construed as permissive; and in 12 states, either the courts or state 
officials have held such reading as unlawful. An earlier summary by 
Hood (321) showed that in 1923, of the 48 states, 6 required a portion 
of the Bible to be read daily; 6 expressly permitted it; 19 construed 
reading as permissible under general terms; in 5 the courts had rendered 
favorable, and in 10 unfavorable opinion as to its reading; and in two 
states the matter was in doubt. 





CHAPTER XiIl 
Legal Aspects of Higher Education 


Important studies in the legal basis of higher education were recently 
published by the National Advisory Committee on Education (379) and 
by the United States Office of Education in cooperation with the Carnegie 
Foundation for the Advancement of Teaching (371). The field is also 
receiving an increasing amount of attention by writers in educational and 
legal periodicals. 


Students: Admission and Fees 


Conditions governing the admission of students in state-supported in- 
stitutions were investigated (360), showing that fraternity membership 
cannot be made a bar to admission by the board of trustees, unless a 
statute of the state expressly authorizes such action; but such a statute 
is in harmony with the provisions of the Fourteenth Amendment to the 
federal Constitution, and has been upheld by the United States Supreme 
Court. The legal authority of governing boards to impose fees for admis- 
sion to state institutions depends upon state statutes, which in a few in- 
stances prohibit fees for admission or tuition, but have been held to 
permit the exaction of fees for incidentals. Spencer (386) studied the law 
regarding discriminatory fees for students in state institutions who are 
non-residents of the state, concluding that the legality of such fees is un- 
questioned, but raising grave questions as to the social wisdom of exact- 
ing them. 

Lane (375) studied the relationship between privately controlled in- 
stitutions and their students and summarized a large number of decisions 
defining the rights, obligations, and remedies of the student in this con- 
tractual relationship. Pennypacker (380) summarized the law from numer- 
ous decisions on the use of the writ of mandamus to compel admission, 
reinstatement, and the granting of diplomas and degrees. His major find- 
ing was that the courts will not interpose their authority in such matters 
except where the school authorities exceed their statutory powers or there 
is evidence of fraud, caprice, bad faith, malice, or arbitrary, oppressive, 
or unreasonable acts on their part. 


Students: Housing; Discipline and Dismissal; Degrees and 
Diplomas 


Litigation concerning the validity of recent statutes authorizing the 
construction of dormitories and dining halls at state institutions under 
amortization plans whereby the cost of the buildings is ultimately paid 
out of revenues from their use, were studied by Viesselman and Bergen- 
thal (395), as well as by Chambers (348). Such statutes exist in a dozen 
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states and have been generally upheld. In North Dakota a statute of 1927 
was invalidated, but a new statute of 1929, so drawn as to obviate the 
original objections of the supreme court, was upheld (394). A resident 
of a dormitory at an educational institution has not the rights of a tenant 
of real property, nor even those of an ordinary lodger; for he may be 
summarily evicted for infraction of any reasonable disciplinary rule, 
enacted either before or after his taking up of residence (348). 

Hurley (369) studied the relationship of a student in a private college 
or university to the institution, with particular reference to the right of 
the faculty to dismiss the student without stating cause, and found the 
solution to depend upon the principles of contract law. Somewhat differ- 
ent principles apply to the same problem when it arises in an institution 
supported and controlled by a state or municipality; though the relation- 
ship between student and institution is even there said to be primarily 
contractual. Hanlon (368) contributed a note on the same problem. 
Chambers (361) investigated the suspension and expulsion of students 
in state institutions from the angle of administrative procedure, finding 
that a formal hearing is not required, but that litigation may often be 
avoided by such informal procedure as will inform the student of his 
legal rights. Other aspects of student personnel problems of a legal nature 
were reported by Chambers (349, 351) and Sloan (384). 

Trusler’s chapter (389) on the legal aspects of diplomas and degrees 
reviewed several judicial decisions involving institutions of higher edu- 
cation. Pennypacker (380) also studied the right of a student to a writ 


of mandamus compelling the institution to grant him appropriate creden- 
tials upon his successful completion of all the courses and examinations 
required, and found that the courts will not permit proper credentials to 
be fraudulently or maliciously withheld from a student who has met all 
the reasonable requirements set by the faculty. 


Student Organizations 


Chamberlain (342), Tuttrup (390), Rogers (382), and Chambers 
(362) studied the problem of the exemption of the property of Greek let- 
ter fraternities from taxation. Such property is exempt by virtue of statutes 
in about ten states. Where the statute is specific, no need for judicial 
interpretation arises; but statutes exempting “literary, scientific, educa- 
tional, or charitable institutions” in general have been held not to exempt 
college fraternities. 


Military Training 


The legal history of training in military science which is offered in the 
sixty-nine institutions of higher education operating under the Morrill 
Act of 1862 was exhaustively investigated by Johnson (370), with par- 
ticular reference to the controverted question of whether the spirit of 
the federal law requires that this instruction should be compulsory for 
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all qualified male students, or optional. The Attorney-General of the 
United States recently ruled that the offering of optional military instruc- 
tion satisfied the requirements of the Morrill Act and subsequent federal 
legislation. Chambers (347) devoted a part of his study of military train- 
ing in American universities to sketching the history of the federal statutes 
and administrative regulations regarding the conduct of military instruc- 
tion in land-grant colleges and other types of institutions, finding that the 
apparent main objective has always been frankly the development of 
potential efficiency in warfare, though the physical training and voca- 
tional education incident to military instruction have been stressed as 
secondary aims. 


The Faculties 


Professors in state institutions have been generally held to have the 
status of employees under contract, and not the rights and obligations of 
public officers whose status is independent of contract (350). Statutes in 
many states limit the term of employment of professors in state institu- 
tions to one year, and many states also specify that such professors may 
be removed whenever in the opinion of the governing board the best in- 
terests of the institution require it. 


The Governing Boards 


Elliott (366) published a chapter exhibiting the composition and legal 
status of the governing boards of leading institutions, both public and 


private, including an extensive table showing their detailed structure, and 
a statement of their proper functions, based on much research and ex- 
perience. Ashbrook (337) wrote his doctoral dissertation on the organi- 
zation of governing boards as evidenced by their committees, officers, and 
by-laws, covering about one hundred privately controlled institutions and 
a smaller number under public control. He (338) published a study of 
the internal organization of boards, with charts showing committee struc- 
ture and relationships. Engelhardt (367) made a summary of the com- 
position and powers of governing boards of state institutions, as set forth 
in the constitutions and statutes. The Survey of Land-Grant Colleges, 
directed by Klein (374), presented a large amount of material concern- 
ing the structure and functions of the governing boards, and their rela- 
tions to other agencies of the state governments. Studies of the same sub- 
ject, more restricted in scope, occur in many state surveys of higher edu- 
cation, not mentioned in this review. 

Viesselman (393) classified the governing boards of state universities 
as follows: (a) corporations of constitutional creation or confirmation, 
(b) corporations of statutory creation, and (c) non-corporate instrumen- 
talities of the state government. He showed that a majority of the state 
institutions fall in class (b). Chambers (365) set forth the degree of in- 
dependence from legislative interference enjoyed by state institutions in 
class (a), reviewing and comparing the principles enunciated by the su- 
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preme courts in Michigan, Minnesota, Idaho, California, and Oklahoma 
Later he (345) studied the constitutions of all the states with reference 
to the state universities, finding that half the states have some specifi 
mention of the university, of greater or less significance, in their consti 
tutions. Some of these constitutions expressly subject the university to 
legislative control, and the same result has been reached by virtue o/ 
judicial decisions in other states. Louisiana has a constitutional provi- 
sion for a mill-tax on all property in the state, for the support of th: 
state university. 

The structure and legal relations of governing boards of state institu. 
tions, including universities, colleges, and teachers colleges and norma! 
schools were made the subject, of a doctoral dissertation (359). It dis. 
closed the statutory provisions in all states regarding the number 0! 
members, the statutory qualifications for membership, and the methods 
of selecting members of all such boards, as well as their terms and com- 
pensation. It also showed the extent to which the movement toward the 
consolidation of the control of two or more institutions in the hands of a 
single board, has proceeded in each of the states. Tabular presentations of 
the composition of the governing boards of state universities, and of the 
extent to which these boards exercise additional jurisdiction over othe: 
elements in the educational systems of all the states, were published by 
Chambers (346, 357). 

A comprehensive compilation of the powers of state university and 
college governing boards, as gleaned from judicial decisions in a score 
of states, was made by Ray (381). Chambers (354) also reported the 
statutory provisions and judicial decisions regarding the removal of 
members of the governing boards of state higher educational institutions 
in various states. The power of removal is not automatically incident to 
the power to appoint; but statutes generally give the governor a limited 
power of removal. Frequently the board is given power to remove its own 
members for absence or neglect, and in a few instances it possesses a 
general power of removal. The tort liability of higher educational in- 
stitutions, both public and private, has also been investigated (363), dis 
closing that they are generally immune from pecuniary damages excep! 
when the injury complained of is in the nature of a trespass upon private 
property rights. 

Kirkpatrick (372) published a book tracing the history of the present 
system of American university control, dealing in detail with nine of the 
older privately controlled institutions, and with the University of Michi- 
gan. His emphasis was upon the earlier tendency toward university con- 
trol by the academic community, and its passing in favor of the present 
type of control by non-resident lay boards. 


State Control 


Kelly and McNeely (371) studied exhaustively the control and curricu- 
lar offerings of all institutions of higher education, both public and pri- 
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vate, in Colorado, Indiana, Kansas, Michigan, Oklahoma, South Carolina, 
South Dakota, Texas, Virginia, and Washington; and the trend toward 
unified control of the systems of higher education in Florida, Georgia, 
Idaho, lowa, Kansas, Mississippi, Montana, North Carolina, North Da- 
kota, Oklahoma, Oregon, South Dakota, West Virginia, and Missouri. 
Their study also included data as to population, financial resources, stu- 
dent enrolment, student migration, and similar relevant matters in all 
forty-eight states. Smittle (385) studied the agencies which exist in thirty- 
five states for the purpose of securing coordination among the various 
elements of the state educational system. Klein and Smittle (373) pub- 
lished a résumé of statutory provisions and other source material de- 
scribing the creation of central boards consolidating or coordinating the 
control of the educational systems of several states, with principal em- 
phasis upon higher education. Brody (341) digested and classified deci- 
sions of the higher courts of many states regarding the status of colleges 
and universities, and their relations to the state government. Keesecker’s 
biennial review of educational legislation for 1928-30 published by the 
U. S. Office of Education (391) surveyed noteworthy new statutes relating 
to higher education in several states. Chambers (364) digested the judicial 
decisions reported in 1932 relating to universities and colleges. 

The relation of the governing board of the state university to the other 
arms of the state government, with particular reference to the extent to 
which the university is subject to control by other educational and non- 
educational authorities of the state has been studied (352), exposing two 
concurrent tendencies: toward consolidating the control of several educa- 
tional institutions in one governing board; and toward subjecting educa- 
tional institutions and departments of the state to external control by the 
state fiscal authorities, including budget officers or commissions, pur- 
chasing authorities, and financial controlling boards. Walker (396) in- 
vestigated the conflict between the proponents of centralization of state 
budget control and the advocates of fiscal independence for the state uni- 
versity in Minnesota, which was terminated in favor of the university by 
a decision of the state supreme court in 1929. 

Thompson (388) presented to the National Association of State Univer- 
sities a brief against excessive interference in educational administration 
by non-educational fiscal authorities, based on research and experience. 

The question of the extent to which state educational institutions may 
be required to perform duties not in the nature of instruction, research or 
experimentation, but related to routine law enforcement, has been investi- 
gated, with special reference to a decision of the Montana Supreme Court 
requiring the state college to perform routine testing of commercial gaso- 
line at its own expense and without compensation (358). Chambers (344) 
identified three theories of social control of higher education, according 
to which higher education may be conceived as (a) a mere subdivision of 
the executive function of government, or (b) an independent major func- 
tion of government, coordinate with the legislative, executive, and judicial 
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branches, or (c) a major function of society, of such magnitude, impor- 
tance, and distinctive character as to be considered coordinate with two 
other major functions of society—government and business, 

Street (387) surveyed the mechanics of state control of teacher train- 
ing institutions in all states, finding five general types of state control, and 
exposing the composition of the boards functioning under the different 
types. Black (340) studied other aspects of the state’s relation to the edu- 
cation of teachers. Weltzin (397, 398) investigated the legal questions 
which have been given prominence by the widespread tendency to extend 
the curriculum and enlarge the scope of institutions originally founded as 
normal schools, so as to transform them into four-year colleges, with par- 
ticular reference to the recent controversy over this issue in the state of 
South Dakota. . 

That public aid for higher educational institutions under private con- 
trol is often but not invariably interdicted by the state constitutions is 
revealed by Chambers’ review (353) of judicial decisions involving this 
point in several states. Megan (378) made a critical review of the history 
of the Dartmouth College case, and traced the subsequent trend toward 
adequate social control of philanthropic foundations, in both English and 
American law. In 1926 Bartlett (339) completed his important pionee: 
study of state control of private higher educational institutions, which 
included investigation of decisions of the United States Supreme Court. 
state statutes governing the creation of educational corporations, and the 
charters of thirty-nine selected colleges and universities. He found a tend- 
ency to give the state department of education greater authority over 
private institutions, evidenced by newer statutes authorizing it to approve 
the articles of incorporation of new institutions, to grant the license to 
confer degrees, and to revoke such license where standards prescribed by 
it are not maintained. 


Studies of Particular States 


Russell (383) published an exhaustive legal history of the University 
of Georgia, which is also necessarily a history of the higher educational 
system of that state. Among his findings is a clear recognition of the 
equality of the sexes in the right to higher learning, in one of the earliest 
charters of the university. Chambers (356) sketched the legal history of 
the six state institutions of higher education in Ohio, exposing the growth 
of the state system by accretion, during the period approximately coincid- 
ing with the nineteenth century. He also studied the fundamental reor- 
ganization of the control of the five state institutions in Oregon, which 
took place in 1929 (355). 

Leech (376) studied the relationship of the state to higher education in 
New Jersey, sketching the history of the unique plan of cooperation be- 
tween the state and private higher educational institutions, and the revi- 
sion thereof which was inaugurated by the creation of the state board of 
regents in 1929. 
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Federal Relations to Higher Education 


Hill and Fisher (379) made an admirable study of the legal history of 
federal activity in education, much of which concerns higher education. 
Their study included a consideration of the basis of federal educational 
activity found in the United States Constitution, and a survey of federal 
legislation in this field which covers the enabling acts stipulating educa- 
tion in the states, the federal land-grants for education, and the numerous 
subsidizing and regulatory acts which have been enacted within the past 
fifty years. Attention was given to the Morrill Act of 1862 which led to 
the founding of the sixty-nine land-grant colleges, and subsequent sup- 
plementary acts affecting these institutions. Federal grants to privately 
controlled institutions were also studied, and a summary of decisions of 
the United States Supreme Court affecting education, many of which re- 
late to higher education, was made. 

A study of the decisions of the federal courts of all grades, in cases in 
which colleges and universities have been parties, disclosing, inter alia, 
the interpretation of the equal protection clause of the Fourteenth Amend- 
ment with reference to the right of private institutions to offer instruction, 


was published by Chambers (343). 


English Universities 


A group of scholars (377) at Oxford University prepared a concise 


treatise of the evolution and present status of the constitution of Oxford, 
with additional chapters covering Cambridge, the University of London, 
and the several modern universities in England. There is also a penetrat- 
ing summary of university and college government in the United States 
and Canada. 

The London Law Times (392) published a careful résumé of Stat- 
ute 15, George V, Chapter 24, which requires the consent of the Minister 
of Agriculture and Fisheries to sales or exchanges of land by the Univer- 
sities of Oxford, Cambridge, and Durham, and their constituent colleges. 
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